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INTRODUCTION

This petition involves an important and recurring question of habeas jurisdiction:
Whether a federal district court can exert habeas jurisdiction over a petition that was
never properly filed in that court. The District Court certified this issue for interlocutory
appeal, recognizing that it was controlling over this case. It acknowledged that
reasonable minds, including this Court, could differ over the answer, and that prompt
resolution was warranted. This Court should certify in turn.

On March 9, 2025, Mahmoud Khalil filed a habeas petition with the U.S. District
Court for the Southern District of New York while detained in the District of New
Jersey. The Southern District of New York subsequently transferred the habeas petition
to the District of New Jersey, even though Khalil had, by then, been moved to the
Western District of Louisiana and was therefore no longer detained in New Jersey. The
U.S. District Court for the District of New Jersey (“the District Court”) then denied
Respondents’ (“the Government”) motion to dismiss for lack of habeas jurisdiction or
in the alternative to transfer. The District Court determined that a transfer under 28
U.S.C. § 1631 vested it with habeas jurisdiction even though the petition was improperly
filed with the Southern District of New York and notwithstanding Khalil’s current
detention within the Western District of Louisiana. It did not find as preclusive Khalil’s
failure to name his immediate custodian or to file in his district of confinement. In so
doing, the District Court recognized the importance of this threshold question and then

certified its order for this Court to considet.

1
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This Court should grant the Government’s petition and review this interlocutory

appeal that poses important issues of habeas jurisdiction.

CONTROLLING QUESTIONS OF LAW PRESENTED

Whether a district court can propetly exercise habeas jurisdiction over a
petition that was never properly filed before it.

BACKGROUND

1. Legal Backoround

Rumsfteld v. Padilla and its rules. For “over 100 years,” the Supreme Court
has held that the proper respondent for a habeas petition challenging present physical
confinement is the person who has “immediate custody” of the petitioner. Rumsfeld v.
Padilla, 542 U.S. 424, 434-35 (2004) (citing Wales v. Whitney, 114 U.S. 564, 574 (1885)).
The Supreme Court explained that “[tjhe consistent use [in the habeas statute] of the
definite article in reference to the custodian indicates that there is generally only one
proper respondent to a given prisoner’s habeas petition.” Id. at 434 (quoting 28 U.S.C.
§§ 2242-43). The proper respondent is “[the] person who has the zumediate custody of the
party detained, with the power to produce the body of such party before the court or
judgel[.]” Id. at 435 (emphasis in original) (citing Wales, 114 U.S. at 574; Braden v. 30th
Judicial Cir. Ct., 410 U.S. 484, 494-95 (1973)). Consequently, “the default rule is that the
proper respondent is the warden of the facility where the prisoner is being held, not the Attorney

General or some other remote supervisory official.” Id. (emphasis added).
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Padilla also reiterated that 28 U.S.C. § 2241 contains a statutory limiting clause,
which requires a district court issuing a habeas writ to have jurisdiction over the
custodian of the petitioner. 542 U.S. at 442. For core habeas petitions challenging
present physical confinement, this singular custodian is the warden of the facility where
the petitioner is confined. Id. at 435; accord Trump v. ]. G. G., --- S. Ct. ---, No. 24A931,
2025 WL 1024097, at *1 (U.S. Apr. 7, 2025). A facility warden is by definition located
at her facility, and thus, “[b]y definition, the immediate custodian and the prisoner reside
in the same district.” Padilla, 542 U.S. at 444. Consequently, as the Supreme Court
explained, “[ijn habeas challenges to present physical confinement, . . . he district of
confinement is synonymons with the district court that has territorial jurisdiction over the proper
respondent.”’ Id. (emphasis added). The district-of-confinement rule is a “bright-light
rule,” which contains no exceptions except those carved out in §§ 2241(d) and 2255,
which are not applicable to this current action. Id. at 449-50.

Ex Parte Endo. The Supreme Court has recognized that once a district court

propetly acquires habeas jurisdiction, it does not lose upon the subsequent transfer of
the petitioner. See Ex Parte Endo, 323 U.S. 283, 306 (1944). There, a Japanese-American
citizen filed a habeas petition in the Northern District of California, naming the proper
respondent, her immediate custodian. Padilla, 542 U.S. at 440. After the filing, the
petitioner was moved to Utah, meaning her immediate custodian was no longer within
the district court’s jurisdiction. Id. The Court there held that “the Northern District

‘acquired jurisdiction in this case and that Endo’s removal . . . did not cause it to lose

3
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jurisdiction where a person in whose custody she is remains within the district.”” Padilla,
542 U.S. at 440 (quoting Endo, 323 U.S. at 300)).

Therefore, Endo stands for an “important but /Zmited proposition[:] when the
Government moves a habeas petitioner after she properly files a petition naming her
immediate custodian, the District Court retains jurisdiction and may direct the writ to
any respondent within its jurisdiction who has legal authority to effectuate the prisonet’s

release.” Padilla, 542 U.S. at 441 (emphases added).

II.  Procedural Background

On March 9, 2025, Khalil’s attorney filed the instant habeas petition under
28 US.C. § 2241, while Khalil was physically present and detained in New Jersey.
Add.114; see also Add.122. By her account, Khalil’s attorney filed the instant habeas
petition in the Southern District of New York, because (1) Department of Homeland
Security (“DHS”) agents had previously told Khalil’s wife that he was being sent to
26 Federal Plaza (as he was), and (ii) the public Immigration and Customs Enforcement
(“ICE”) “Online Detainee Locator System” had not yet been updated at that hour to
show he had been transferred to New Jersey. Add.131. Khalil’s operative petition
challenges his current immigration detention as unlawful, and he seeks an order from
the District Court requiring ICE to release him immediately. Add.133-165. Khalil seeks
other relief in addition to release from custody. Add.163.

After Khalil had filed his habeas petition, the parties briefed whether venue in

the Southern District of New York was proper. See Dist. Ct. Dkt. Nos. 30, 50, 71. On
4
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March 19, 2025, the Southern District of New York transferred the action to the
District of New Jersey. See Add.080-112. The Southern District of New York found
that it lacked jurisdiction over Khalil’s habeas petition because he was in New Jersey at
the time that the petition was filed. Add.094. The Southern District of New York
applied the immediate-custodian rule to this habeas petition, concluding that the “core”
and any potential “non-core” claims should be heard by a court that “has the authority
to consider Khalil’s entire Petition.” Add.096. The Southern District of New York
declined to find that Khalil’s allegations “plausibl[y] infer|[red] that the Government’s
‘purpose’ in moving him to New Jersey” constituted some sort of gamesmanship.
Add.097. Indeed, the court referenced instances in which detainees were processed
through 26 Federal Plaza and then transferred to New Jersey. See Add.098. Recounting
the events that transpired when detaining Khalil, the Southern District of New York
stated that there would be various reasons for moving Khalil to New Jersey and found
that the instant petition was not properly before it. See Add.099.

The Southern District of New York declined to transfer the action to the
Western District of Louisiana, however, and instead sent it to the District of New
Jersey. See Add.104. Doing so, it noted that the district-of-confinement and immediate-
custodian rules were not matters of subject-matter jurisdiction. Id. The Southern
District of New York looked to 28 U.S.C. § 1406(a) and held that New Jersey was the
appropriate jurisdiction because Khalil could have brought his action there at the time

of filing. See Add.107. The court did not apply Padilla in this context, concluding that
5
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the statute permitted transfer to a court that could have heard the case at the time it
was filed. See Add.108-09. The Southern District of New York rejected the
Government’s arguments that the transfer statutes did not independently vest
jurisdiction where it did not exist to begin with because the Supreme Court previously
held that such a transfer would not affect a district court’s habeas jurisdiction. See
Add.109. Finally, the Southern District of New York weighed the relevant facts and
determined that it would be in the interest of justice for the District of New Jersey to
hear the habeas action. See Add.109-10.

Upon transfer to the District of New Jersey, the parties again briefed the court’s
habeas jurisdiction. After argument, the District Court denied the Government’s
motion to dismiss or in the alternative, transfer.

III.  The District Court for the District of New Jersey’s Motion to Dismiss and
Certification Decisions

On April 1, 2025, the District Court determined that it retained habeas
jurisdiction over the action. See App.004-070. In doing so, the District Court relied on
28 U.S.C. § 1631, which permits a transferor court to transfer a case for want of
jurisdiction to a transferee court in which the case could have been brought at the time
of filing. Add.028-31. Because the statute requires the action to proceed in the

transferee court as though filed there originally, the District Court read the statutory
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text to mean that habeas jurisdiction vested at the time the habeas petition was filed.'
Add.028-31. The District Court ruled that § 1631 applied to habeas actions such as this
one, Add.031-32, and § 1631’s use of “jurisdiction” included personal jurisdiction while
acknowledging the Third Circuit has not yet directly addressed the issue. Add.032-36.
The District Court relied on Third Circuit precedent and determined that § 1631
permits backdating the filing, and habeas jurisdiction flows from that date. Add.036—
38.

The District Court overlooked basic habeas jurisdictional principles such as
Khalil’s current detention in Louisiana and the fact that he failed to name the wardens
of either Louisiana or New Jersey as respondents in his petition. Add.038-39. The
District Court relied on Endo and observed that the Supreme Court’s holding meant
that a district court in which the habeas action was initially filed retains jurisdiction
throughout the litigation, even after a petitioner is transferred. Add.040—45. The
District Court was unconvinced that Khalil’s failure to name his immediate custodian
defeated habeas jurisdiction. Add.045-53. Under the Endo rule, the District Court
determined that it would have jurisdiction over the Louisiana Warden because it could
order the Secretary of Homeland Security, who is within the court’s territorial

jurisdiction, to release Khalil. Add.048—49.

! The District Court rejected Khalil’s “law-of-the-case” doctrine argument. Add.011—
27. The Government does not object to this holding.

7
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The District Court applied the “unknown custodian” exception to Khalil’s failure
to name the New Jersey warden. Add.050. The District Court explained that the
exception allows for the relaxation of immediate custodian rule when the identity of
said individual is not known at the time of filing. Add.054. The District Court noted
that the Supreme Court had previously recognized that the “unknown custodian” rule
serves as an exception to the immediate-custodian rule. Add.053-55. The District Court
then determined that it allows for the district-of-confinement rule to be relaxed.
Add.059-65. Recognizing that Khalil’s immediate custodian and district of confinement
are now known, the District Court found on balance that the “unknown custodian”
exception applied to this case. Add.067—68.

In denying the Government’s motion, the District Court recognized that an
interlocutory appeal could be warranted in this circumstance. Add.070. After the
Government declined to waive further challenges to habeas jurisdiction and venue, the
court requested the parties’ views on whether an interlocutory appeal would be
appropriate. Add.073; Add.074-79. After reviewing the submissions, the District Court
certified its April 1 order, holding that the standard under 28 U.S.C. § 1292(b) was met.
Add.001-003.

REASONS THAT THE PETITION SHOULD BE GRANTED

In deciding whether to pursue this permissive appeal, this Court considers
whether the district court’s order “involves a controlling question of law as to which

there is substantial ground for difference of opinion,” from which an immediate appeal

8
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“may materially advance the ultimate termination of the litigation.” 28 U.S.C. § 1292(b);
accord Link v. Mercedes-Benz, of N. Am., Inc., 550 F.2d 860, 862 (3d Cir. 1977). This Court’s
review of the certified question is de novo. In re Enter. Rent-A-Car Wage & Hour Emp.
Pracs. Litig., 683 F.3d 462, 467 (3d Cir. 2012); see also Johnson v. Nat'l Collegiate Athletic
Ass'n, 108 F.4th 163, 175 n.57 (3d Cir. 2024).

1. The Decision Involves a Controlling Question of Law, the Immediate Appeal
of which may Materially Advance the Ultimate Termination of this Litigation.

The resolution of the Government’s renewed motion to dismiss raises the issue
of habeas jurisdiction. The District Court correctly recognized the controlling nature of
the question presented. Add.001-002.

This Court has previously granted permission for interlocutory appeal regarding
jurisdictional issues. See, e.g., Mondelli v. United States, 711 F.2d 567, 567-68 (3d Cir. 1983)
(permitting appeal on issue of subject-matter jurisdiction); Madison Shipping Corp. v. Nat'l
Mar. Union, 282 F.2d 377, 379 (3d Cir. 1960) (granting permissive appeal to review
jurisdictional question); Jobnson v. SmithKline Beecham Corp., 724 F.3d 337, 344-45 (3d Cir.
2013) (permitting appeal to consider diversity jurisdiction). Although Khalil is likely to
object over the potential delay that this intetrlocutory appeal would cause, Add.077-79,

this Court has previously granted permissive appeal in a habeas action.” See Amann v.

McKean, 549 F.3d 279, 285 (3d Cir. 2008).

2 The District Court recognized that neither party sought to stay the proceedings and
that it would not expect to do so here. Add.002—003.

9
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Should this Court determine that habeas jurisdiction is lacking, then the District
Court would have to dismiss the action.” See, e.g., De I.a Cruz Disla v. Hogsten, 155 F.
App’x 619, 619-20 (3d Cir. 2005); Repella v. Luzerne Cnty. Child. & Youth Servs., No. 22-
1130, 2022 WL 16729431, at *1 (3d Cir. Apr. 22, 2022) (“Jurists of reason would not
debate the District Court’s decision to dismiss Appellant’s filing for lack of habeas
jurisdiction.”); Glover v. City of Philadelphia, No. 24-1479, 2024 WL 3272912, at *1 (3d
Cir. July 2, 2024) (affirming dismissal for lack of habeas jurisdiction because the
petitioner was not in custody).

Therefore, “a dismissal for want of jurisdiction is within § 1292(b).” Kazz v. Carte
Blanche Corp., 496 F.2d 747, 755 (3d Cir. 1974)

II.  There is Substantial Ground for Difference of Opinion on whether the
District Court has Habeas Jurisdiction.

Although the District Court held that it had habeas jurisdiction over this case,
there are (at minimum) substantial grounds to doubt that decision. The District Court
had to agree that Khalil never filed a proper petition in that court when he was held
there, nor did he name his immediate custodian. That should have been fatal under the
“bright line” rules laid by the Supreme Court. The District Court offered a number of

bases for trying to sidestep those rules. None work. And at the very least, each presents

3 The dismissal would be without prejudice. See, e.g., Bryan v. U.S. Citizenship & Immigr.
Servs., 506 F. App’x 150, 151 (3d Cir. 2012); Troncoso v. New Jersey Dip. of Child Prot. &
Permanency, No. CV 23-16053 (KMW), 2023 WL 7166951, at *2 (D.N.]. Oct. 31, 2023).
Khalil would be free to refile in Louisiana.

10



Case: 25-8019 Document: 1-1 Page: 18  Date Filed: 04/14/2025

a “genuine” dispute worth of this Court’s immediate consideration. Interfaith Cmty. Org.
Ine. v. PPG Indus., Inc., 702 F. Supp. 2d 295, 319 (D.N.J. 2010).
a. Section 1631 Does Not Grant District Courts Remedial Authority They Otherwise Lack.

Under a straightforward application of Padilla, the District Court lacks habeas
jurisdiction because no petition was propetly filed in New Jersey against Khalil’s
immediate custodian during the time Petitioner was in New Jersey. The District Court
relied on § 1631 to cure that deficiency. Respectfully, that does not work.

Section 1631 provides that a court may transfer a case to another court “in which
the action or appeal could have been brought at the time it was filed or noticed,” and
that case “shall proceed as if it had been filed in [that court] to which it is transferred
on the date upon which it was actually filed.” The District Court read this provision to
essentially allow it to proceed on a fiction: To treat this petition as propetly filed in that
court when Khalil was (briefly) being held within the District of New Jersey. That is an
impermissible reading of the provision.

Section 1631 allows transferee courts to exercise their existing authority over a case
notwithstanding “technical obstacles” that would otherwise prevent it from hearing the
case. Griffin v. United States, 621 F.3d 1363, 1365 (Fed. Cir. 2010). For instance, § 1631
can be used to transfer a case to a proper court, and for that transferee court to excuse
what would otherwise be a violation of a statute of limitations (in the event the case
needed to be refiled). Id.; see also Martinez-Nieto v. Att’y Gen. of United States, 805 F. App’x

131, 135 (3d Cir. 2020) (excusing time bar where messenger filed case in wrong court);
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Liriano v. United States, 95 F.3d 119, 122 (2d Cir. 1996) (similar). The upshot is that §
1631 was drafted “to rescue cases mistakenly filed in the wrong court, and to allow
transfer to reach a just result.” Castillo v. Att’y Gen. of United States, 109 F.4th 127, 135
(3d Cir. 2024) (quotations omitted). It guards against the “unnecessary risk that a litigant
may find himself without a remedy because of a lawyer’s error or a technicality of
procedures.” Moravian Sch. Adpisory Bd. of St. Thomas, V1. v. Rawlins, 70 F.3d 270, 278
n.3 (3d Cir. 1995) (Becker, J., concurring in part and dissenting in part) (quoting S. Rep.
No. 275, 97th Cong., 1st Sess. 11 (1981))

This case is different in kind. In the cases above, the transferee court’s existing
authority gives it jurisdiction over the case; § 1631 simply allows that court to exercise
that authority, by excusing some technical obstacle standing in the way (like missing a
filing deadline, or the statute of limitations). Here, however, the District Court used §
1631 to not correct some threshold technical or procedural defect, but instead to acguzre
substantive anthority that the court would otherwise lack. That contradicts the habeas
statute. Section 2241, as detailed above, is a specific federal statute, that authorizes the
federal courts to issue a specific sort of remedy (habeas), if and only if certain
preconditions are satisfied. See Padilla, 542 U.S. at 434-35. Nothing in § 1631 allows a
district court to cast aside those statutory requirements, based on the fiction that the
suit was propetly before it. Put otherwise, the general transfer statutes (including § 1631)

cannot be used to override the specific statutory perquisites for any particular remedy.

See United States v. Oakland Cannabis Buyers’ Co-0p., 532 U.S. 483, 497 (2001) (recognizing
12
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that courts cannot use equitable powers and ignore Congtress’s policy choice articulated
in a statute); Cf. Padilla, 542 U.S. at 452 (Kennedy, J., concurring) (recognizing that
although “the immediate-custodian and territorial-jurisdiction rules are /Zke personal-
jurisdiction or venue rules,” that did not “mean that habeas petitions are governed by
venue rules and venue considerations that apply to other sorts of civil lawsuits.”).

Section 1631 does not permit the receiving court to ignore substantive defects in
the filing being transterred. In Campbell v. Office of Personnel Management, this Court did
not ignore substantive limits on jurisdiction when it held that § 1631 did not permit a
transfer to the Court of Appeals for the Federal Circuit as if the appeal had been filed
there on April 7, 1982, because the Federal Circuit did not yet exist on that date. 694
F.2d 305, 309 n.6 (3d Cir. 1982). In a case more analogous to the one at hand, this Court
concluded that the district court “lacked authority” under § 1631 to transfer a petition
for review when doing so would have required this Court to improperly exercise
jurisdiction. See Monteiro v. Att’y Gen. of U.S., 261 F. App’x 368, 369 (3d Cir. 2008); see
also De Ping Wang v. Dep’t of Homeland Sec., 484 F.3d 615, 617-18 (2d Cir. 2007) (“Because
we would have lacked jurisdiction over Wang’s petition for review had it been filed in
this Court ‘at the time it was filed or noticed’ in the District Court, transfer under §
1631 was not permitted.”).

In short, § 1631 cannot be used to vest the transferee court with a substantive
power it would otherwise lack; it can only be used to excuse technical barriers that stand

in the way of the transferee court wielding its exzsting authority. That is why, in cases like
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this one, the federal courts traditionally diswiss a case without prejudice, rather than
attempt to shoehorn it into a transfer statute. See, e.g., Padilla, 542 U.S. at 451; see also,
e.g., United States v. Means, 572 F. App’x 793, 794 (11th Cir. 2014); Magee v. Clinton, 2005
WL 613248, at *1 (D.C. Cir. 2005); United States v. Little, 392 F.3d 671, 680 (4th Cir.
2004). And it is why that is the proper course here. When it was filed, Khalil’s petition
failed to meet the place of confinement and immediate custodian rules. When it was
transferred from the Southern District of New York to the District of New Jersey, the
petition still suffered those defects.

At the time of the transfer to New Jersey, the only forum with habeas jurisdiction
was in Louisiana, not New Jersey. And that remains the only forum now. See J. G. G,,
2025 WL 1024097, at *1.

b. Habeas Petitions Must be Filed in the District of Confinement and Name the Proper
Respondent.

Rejecting the District Court’s reading of § 1631 would resolve this case. But even
putting that to the side, the opinion also rested on a number of other defects, which
warrant this Court’s review. Namely, after holding that this case should be completely
treated as if filed in New Jersey originally, the District Court held that Khalil’s failure to
name his immediate custodian as a respondent was not fatal to his petition. That too
was wrong. The District Court relied on two exceptions to the immediate custodian

rule but misunderstood the scope of both.
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Endo. As the District Court recognized, Khalil is no longer in New Jersey. And
he was in the Western District of Louisiana when this case was transferred to the
District Court. Ordinarily, as even the District Court recognized, that would mean that
any habeas petition needed to be filed in Louisiana. Add.010. But the District Court
excused this otherwise fatal defect, based on the Supreme Court’s decision in Endo. The
District Court read Endo for the proposition that if a court originally had jurisdiction
over a case, then the subsequent transfer of the petitioner did not divest that court of
habeas jurisdiction. Add.039—40. That is correct so far as it goes, but also materially
incomplete.

Critically, what the District Court missed—and what the Supreme Court has
expressly held—is that Endo is a “limited” exception that only applies when a petitioner
“properly files” a habeas petition in the original court. Padilla, 542 U.S. at 441. But that
did not happen here: Khalil never filed a proper habeas petition in the District of New
Jersey when he was being detained there.

That is dispositive, under not only Padilla, but this Court’s precedents. As this
Court has recognized, Endo’s exception is about when a court can refain jurisdiction—
z.e., when it can hold onto a case after jurisdiction originally vested. It applies only when a
district court “already had acquired jurisdiction over [the petitionet’s] properly filed
habeas petition that named his #hen-immediate custodian|.]” Anariba v. Director Hudson Cnty.
Corr. Ctr., 17 F.4th 434, 446 (3d Cir. 2021) (emphases added); see also, e.g., Ex Parte

Catanzaro, 138 F.2d 100, 101 (3d Cir. 1943) (“It is a general rule of law that where one
15
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has become subject to the jurisdiction of a court, the jurisdiction continues in all
proceedings arising out of the litigation such as appeals and writs of error.”). It does
not apply where, as here, a court never acquired jurisdiction in the first place. After all,
when jurisdiction never originally vested, there is no jurisdiction to retain.

Absent this narrow exception, however, the default rule is controlling. Indeed,
in Padilla, the Court could not find “a single case in which [it] deviated from the
longstanding rule” and “allowed a habeas petitioner challenging his present physical
custody within the United States to name as respondent someone other than the
immediate custodian and to file somewhere other than the district of confinement.”
542 U.S. at 449-50; see also, e.g., . G. G., 2025 WL 1024097, at *1. Nor is any departure
apparent in this Court’s precedents. See, e.g., Russell v. Levi, 229 F. App’x 110, 111 (3d
Cir. 2007) (affirming dismissal of petition because petitioner was confined in different
district and noting “possible departure from the ordinary rule in circumstances different
from those in this case, namely a prisoner transfer after proper filing”) (citing Padilla,
542 U.S. at 440—41).

This approach makes very good sense, because the immediate custodian rule is
grounded in personal jurisdiction. And in order for a district court to grant habeas relief,
it “must be able to exercise personal jurisdiction over the custodian of the petitioner.”
Eddine v. Chertoff, Civ. Act. No. 07-6117 FSH, 2008 WL 630043, at *2 (D.N.J. Mar. 5,
2008); see also, e.g., Allen v. Chertoff, Civ. Act. No. 10-1003 (FLW), 2010 WL 743916, at

*2 (D.N.J. Mar. 4, 2010) (same); Leybinsky v. U.S. Dep’t of Homeland Sec., Civ. Act. No.
16
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09-1965 (GEB), 2009 WL 1228586, at *2 (D.N.J. May 1, 2009) (same); A/ v. Sec’y, Dep’t
of Homeland Sec., Civ. Act. No. 11-2072, 2012 WL 15750, at *2 (D.N.]. Jan. 4, 2012)
(same).

In short, Endo does not apply and cannot save this petition. The District Court
erred in holding otherwise, contrary to Padilla and this Court’s precedents.

Unknown Custodian. The District Court also excused Khalil’s failure to name
a proper respondent on the basis of the “unknown custodian exception.” Add.065. But
this too is wrong: That exception applies where the custodian is wnknowable (i.e., where
one’s detention is a prolonged secret); not where counsel is unable to track down the
proper custodian for a brief period of time.

The unknown-custodian exception is one of judicial making. The exception
effectively allows a district court to relax the immediate-custodian rule (as well as the
district-of-confinement rule) if the identity of the custodian is something that the
Government will not reveal, and that the petitioner’s counsel cannot feasibly obtain. See
Demangute v. Meese, 784 F.2d 1114, 1116 (D.C. Cir. 19806) (allowing the Attorney General
to be the named immediate custodian when it would, in part, “would be inappropriate
to order the whereabouts of the petitioner made public”). The Padilla Court specifically
noted Demyanjuk and the “unknown custodian” exception to apply when “a prisoner is
held in an undisclosed location by an unknown custodian” because “it is impossible to

apply the immediate custodian and district of confinement rules.” 542 U.S. at 450 n.18.
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Absent that, failure to name the proper respondent subject to a district court’s
jurisdiction is “fatal”. Schlanger v. Seamans, 401 U.S. 487, 489-91 (1971)

Whatever the precise bounds of this exception are meant to be, it does not apply
where—as here—a petitioner’s attorney is told by the Government within hours exactly
where he is being held, and therefore knew where any habeas petition should be filed.
Add.098. Moreover, the custodian was knowable because Khalil’s notice to appear lists
Jena, Louisiana of where he would be detained. The “unknown custodian” exception
cannot be read to not snap into effect the minute counsel wishes to file, and is unable
to track down the petitioner’s exact whereabouts on moment’s notice. The exception
accounts for a specific, far different, situation that is clearly not present here.

c. Habeas Proceedings are not “Cipil Actions.”

The District Court relied on § 1631 because it concluded that a habeas
proceeding is a “civil action.” Add.031. Labeling habeas proceedings as “civil actions”
may be convenient for general purposes, but “the label is gross and inexact,” because
habeas actions are “unique.” Harris v. Nelson, 394 U.S. 286, 293-94 (1969). The issues
presented in habeas proceedings “are materially different from those dealt with in the
Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure,” which
is why rules promulgated for civil cases to be applied wholesale to habeas petitions
“because their specific provisions are ill-suited to the special problems and character of

such proceedings.” Id. at 296, 300 n.7.
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The District Court wrongly categorized this habeas proceeding as a “civil action”
tor the purposes of applying § 1631. See Santana v. United States, 98 F.3d 752, 754-55 (3d
Cir. 1996) (noting that habeas proceedings are “hybrid” in nature and “are often
determined to be outside the reach of the phrase ‘civil action.”); Garrett v. Murphy, 17
F.4th 419, 431 (3d Cir. 2021). The District Court’s “civil action” label makes less sense
when this Court has declined to extend the “civil actions” definition to habeas petitions
for purposes of the Prison Litigation Reform Act and the Equal Access to Justice Act
(“EAJA”). Santana, 98 F.3d at 754-55; Daley v. Fed. Burean of Prisons, 199 F. App’x 119,
121 (3d Cit. 20006).* The Supreme Court has similarly declined to find habeas petitions
to be civil actions for the purposes of 28 US.C. § 1391(e), which “provided for
nationwide service of process in a ‘civil action in which each defendant is an officer or
employee of the United States.” Schlanger, 401 U.S. at 490 n.4. The District Court’s
reading of § 1631 is an “overbroad interpretation” that the Supreme Court has
previously rejected under different circumstances. Stafford v. Briggs, 444 U.S. 527, 542-
43 (1980).

Even if § 1631 can apply to habeas petitions, the District Court should have still
accounted for the immediate-custodian and district-of-confinement rules. See, e.g,

Guzgnan v. Moshannon 1 alley Processing Ctr., Civ. Act. No. 24-1054 (JKS), 2024 WL

*The United States is seeking review on whether immigration-detention habeas actions
constitute “civil actions” for the purposes of EAJA. See Michelin v. Warden Moshannon
Valley Corr. Ctr., No. 24-2990 (3d Cit.); Abioye v. Warden Moshannon 1 alley Corr. Ctr., No.
24-3198 (3d Cir.).
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1251170, at *1 (D.N.]J. Mar. 22, 2024); Jerez v. Warden of Moshannon 1 alley Processing Ctr.,
No. 1:23-CV-00306, 2023 WL 4112151, at *2 (M.D. Pa. June 21, 2023); Banks ».
Hollingsworth, No. CRIM.A. 00-230, 2013 WL 2245637, at *1 (E.D. Pa. May 22, 2013);
Hernandez, Jaruffe v. Chertoff, No. CIV. 07-2253(WJM), 2007 WL 1521181, at *2 (D.N.].
May 22, 2007).

CONCLUSION

For the foregoing reasons, this Court should grant the Government’s petition
for permission to appeal an interlocutory order under 28 U.S.C. § 1292(b). To avoid
delay, the Government stands ready to proceed with such expedition as the Court

deems appropriate.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MAHMOUD KHALIL,
No. 25-cv-01963 (MEF) (MAH)
Petiticner,

OPINION and ORDER

WILLIAM P. JOYCHE, et al.,

Respondents.

* * *

For the purposes of this brief Opinion and Order, the Court
assumes familiarity with the facts and procedural history of
this case.

* * *

On April 1, the Court entered an Order denying the Respondents’
motion to dismiss for lack of jurisdiction., See Khalil v.
Joyce, 2025 WL 972959 (D.N.J. Apr. 1, 2025). On April 3, the
parties set out their views on whether an interlocutory appeal
should be certified here under 28 U.5.C. § 1292 (b). See Letters
from Petitioner and Respondents [(Apr. 3, 2025) {ECF 163-64),

The Court’s conclusion: the April 1 Order should be certified.

* * *

Under Section 1292(b), a district court may certify an appeal
when three boxes are checked.

First, the order in question must “involve[] a controlling
question of law.” The one here does. The April 1 Order rested
on a set of legal determinations --- mainly as to the effect of
28 U.8.C. § 1631, see Khalil, 2025 WL 9872959 at *14-20; the
meaning of Ex parte Endo, 323 U.S. 283 (1944), see Khalil, 2025
WL 872959 at *20-24; and the unknown custodian exception, see

1
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id. at *28-37. A factual finding was the premise of the last of
these. See id. at *27-28., But the evidence forming the basis
for that finding has not been contested, see id., and no one
meaningfully argues here that the “controlling” guestions in the
April 1 Order were not legal ones. See Letters from Petitioner
and Respondents (Apr. 3, 2025) (ECF 163-64),

The second test: “that an immediate appeal from the order may
materially advance the ultimate termination of the litigation.”
28 U.5.C. § 1292(b). This bar is also cleared. Jurisdiction is
a threshold question, and it is necessary for the case to go
forward. See Katz v. Carte Blanche Corp., 496 F.2d 747, 755 (3d
Cir. 1974) (™[A] dismissal for want of jurisdiction is within

§ 1292(b).”); see also In re JRV Grp. USA L.P., 2022 WL 3646288,
at *4 (D. Del. Aug. 24, 2022); Bush v. Adams, 629 F. Supp. 2d
468, 474 (E.D. Pa. 2009); Beazer E., Inc. v. The Mead Corp.,
2006 WL 2927627, at *2 (W.D. Pa. Oct. 12, 2006); Leja v. Schmidt
Mfg., Inc., 2005 WL 2008924, at *4 (D.N.J. Aug. 17, 2005); Max
Daetwyler Corp. v. Meyer, 575 F. Supp. 280, 282 (E.D. Pa. 1983).

Third, Section 1292(b) reguires that “there is a substantial
ground for difference of opinion” as to the controlling question
of law.* This test is met. For example, certain issues
addressed by the Court in the Order, sse, e.g., Khalil, 2025

WL 972959, at *28-30, have not been directly discussed by the
Third Circuit. See generally Padilla ex rel. Newman v.
Rumsfeld, 256 F. Supp. 2d 218, 223 {(S.D.N.Y. 2003).

* * *

Arguing against an interlocutory appeal, the Petitioner
contends, among other things, that “certification would only
delay this case.” Letter from Petitioner (Apr. 3, 2025) (ECF
164). But under Section 1292 (b), “application for an appeal
shall not stay proceedings in the district court unless

1A leading treatise adds that “{t]lhe level of uncertainty
required . . . should be adjusted to meet the importance of the
question in the context of the specific case,” and that if the
proceedings “depend on an initial question of Jjurisdiction
certification may be justified at a relatively low threshold of
doubt.” 16 Charles Alan Wright & Arthur R. Miiller, Federal
Practice and Procedure § 3930 (3d ed. 2024).

2
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the district judge . . . shall so order,” and the Court would
not expect to stay the proceedings here.?

* & "

The Court’s April 1 Order is certified under 28 U.S.C.

§ 1292 (b), and is deemed amended to reflect such certification,
and the discussion above. See Padilla, 256 F. Supp. 2d at 223~
24,

* * *

IT IS on this 4th day of April, 2025, Si{igggRﬁg-

Michael E. Farbiarz, U.S§5.D.J

2 No one argues against certification on this basis: that there
may be other jurisdictional hurdles ahead. See Respondents’
Opposition to Petitioner’s Motion for a Preliminary Injunction
(RECE 156} at 9-20 (contending that Section 1252 of Title 8 now
operates to remove jurisdiction from this Court or from any
habeas court as to particular matters). But in the current
posture, those jurisdictional issues are bundled together with
the merits, see id., and analysis as tc the impact here of
Section 1252 (or any other questions) must be undertaken by a
court with Jjurisdiction. See Steel Co. v. Citizens for a Better
Env’/t, 523 U.3., 83, 94 (1998).

3
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MAHMOUD KHALIL,

WILLIAM P. JOYCE, et al.,

No. 25-cv-01963 (MEF) (MAH)

Petitioner,

OPINION and ORDER

Respondents.
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Section 1631 Covers Personal Jurisdiction

hillie

What Section 1631 Means Here

a) Miller

b) Martinez-Nieto

c) Other Cases

Section 1631 and Two Further Issues

The Endo Rule

< |<
H |-

A. Background

B. Consensus Understanding

VII. The Immediate Custodian Rule

A. The Louisiana Warden

B. The New Jersey Warden

1. Facts

2. The Unknown Custodian Exception

3. Applying the Unknown Custodian Exception
a) ”If Known”
b) The District of Confinement Rule
c) Conclusion

VIII. Conclusion and Next Steps

* * *

A lawful permanent resident was detained, and filed a habeas
corpus petition seeking his release.

The respondents, various federal officials, have moved to
dismiss, arguing the Court does not have jurisdiction.

The motion is denied.

I. Background

A. The Facts

The relevant facts for now are as follows.
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A lawful permanent resident! was arrested by federal officials in
Manhattan. See Declaration of Amy E. Greer (“Greer

Declaration”) (ECF 11-1) 99 4-5; Second Supplemental Declaration
of Acting Field Office Director William P. Joyce (“Joyce

Declaration”) (ECF 72) 99 o6-7.

While in custody, he was handed various forms. See Declaration
of Mahmoud Khalil (“Khalil Declaration”) (ECF 73-1) 99 4-6;
Joyce Declaration {1 7.

These said two main things. First, that federal officials were
seeking to remove him from the United States. See Joyce
Declaration 9 7. And second, that as part of that process, he
would be required to appear before an immigration judge in
Louisiana in about two weeks. See Khalil Declaration { 5.2

About seven hours after his arrest, see Greer Declaration 1 6,
Joyce Declaration 9 7, the lawful permanent resident’s lawyer
electronically filed a habeas corpus petition on his behalf in
federal court in Manhattan.?® See Greer Declaration I 9.

* * *

From here, the lawful permanent resident is called “the
Petitioner,” and his habeas petition (ECF 38, as amended) is
“the Petition.” The Petition names various federal officials.?
From here, they are collectively called “the Respondents.”

1 Mahmoud Khalil. A lawful permanent resident is a person who
has “been lawfully accorded the privilege of residing
permanently in the United States as an immigrant in accordance
with the immigration laws[.]” 8 U.S.C. § 1101 (a) (20).

2 Removing a lawful permanent resident from the United States
generally requires a removal hearing. See 8 U.S.C. § 1229a.
Those typically go forward before an immigration judge. See 8
U.S.C. § 122%a(a)(l); 8 C.F.R. § 1240.10(a) .

3 Under the relevant part of the habeas corpus statute, of which
more below, a federal judge may direct a person’s custodian to
release him from custody if he is being held in violation of
federal law. See Rumsfeld v. Padilla, 542 U.S. 426, 434-35
(2004); Coleman v. Tennessee, 97 U.S. 509, 534-35 (1878); 28
U.S.C. § 2241 (c); see also 28 U.S.C. § 2243.

4 The Respondents are listed in the Petition as: President of
the United States Donald Trump; Acting Field Office Director of

3
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* * *

About one hour before the Petition was filed on his behalf, the
Petitioner was moved to another detention facility. See Khalil
Declaration { 8; Joyce Declaration { 16. As a result, when the
filing was made, the Petitioner was no longer in New York. See
Khalil Declaration 9 7; Joyce Declaration 9 17. He was in New

Jersey. See Khalil Declaration 99 8, 22; Joyce Declaration

T 17.

The Petitioner spent around eight hours in New Jersey.® See
Khalil Declaration 49 7-8, 22; Joyce Declaration 99 16, 18.

From New Jersey, he was taken to Louisiana, where he remains
today.® See Greer Declaration { 14; Khalil Declaration 91 24-26;
Joyce Declaration 9 18-19.7

B. Procedural History

In the Manhattan federal court, where the Petition had been
filed, the Respondents moved to dismiss the case. See
Respondents’ Memorandum of Law in Support of their Motion to
Dismiss or Transfer the Case (ECF 31) at 1.

They argued the New York court did not have jurisdiction to hear
it. The Respondents’ core argument: habeas cases must generally

New York, Immigration and Customs Enforcement, William P. Joyce;
Acting Director of Immigration and Customs Enforcement Caleb
Vitello; Secretary of the United States Department of Homeland
Security Kristi Noem; Secretary of the United States Department
of State Marco Rubio; and Attorney General of the United States
Pamela Bondi.

5 The timeline reflects that at 2:00am on March 9, the clocks
moved forward to 3:00am for daylight saving time.

¢ Recall: Louisiana was where the Petitioner was due to appear
before an immigration judge.

7 As to more precise dates and times, the Petitioner was
arrested in Manhattan at around 8:35pm on March 8, 2025. See
Greer Declaration 9 6; Joyce Declaration 9 7. On March 9, he
arrived in New Jersey at 3:20am, see Joyce Decl. I 16; the
habeas petition was filed on his behalf at 4:40am, see Greer
Declaration 9 9; and he was taken from New Jersey sometime
around 11:30am or noon, bound for Louisiana. See Joyce
Declaration 9 18; Khalil Declaration q 22.

4
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be filed only in the judicial district where the person in
question is being held, see id. at 3-4 --- and the Petitioner
was not in New York when the Petition was filed there. See 1id.
at 3. At that point, he was in New Jersey. See id.

In light of this, the Respondents argued, the New York court
should either: (a) dismiss the case without prejudice (which
would allow the Petitioner to refile it in the right district)
or (b) transfer the case to the federal court in the Western
District of Louisiana, where the Petitioner was (and is)
confined. See id. at 9-11.

The Petitioner made various counterarguments, see generally
Plaintiff[’s] Memorandum of Law in Opposition to Defendants’
Motion to Dismiss or Transfer (ECF 50) (“New York Opposition
Brief”), and the New York court issued two main rulings.

First, the court held that it did not have power to take up the
case. That was “plainly” the correct outcome under the “normal”
rules for habeas cases, the court determined --- because the
Petitioner was no longer in Manhattan when his habeas corpus
petition was filed there. Khalil v. Joyce, 2025 WL 849803, at
*7 (S.D.N.Y. Mar. 19, 2025).

And second, the court turned to deciding between (a) dismissing
the case and (b) transferring it. See id. at *11. The court
chose transfer, in particular to New Jersey. See id.

Why New Jersey? Because certain statutes tell federal courts
where to transfer cases that ae improperly before them. One of
those statutes directs a federal court to transfer such a case
to where it “could” have been filed. Id. at *12 (quoting 28
U.S.C. § 1406 (a)) .

And at the moment the Petition was filed, there was only one
such place --- New Jersey, where the Petitioner was being held.
See id. at *13.

C. The Motion

The Respondents have now moved to dismiss this case on the

argument that this Court lacks jurisdiction over it. See
Respondents’ Brief in Support of Their Renewed Motion to Dismiss
or to Transfer the Case (ECF 90) (“Motion to Dismiss”).

The motion has been fully briefed, and oral argument on it was
heard.
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The motion is before the Court.

D. The Court’s Approach

After a brief discussion of relevant general principles, see
Part II, the Court takes up the Petitioner’s first argument:
that the Respondents’ motion must be denied in light of the New
York court’s transfer of the case here.

This argument, the Court concludes, is not persuasive. The New
York court decided that it did not have jurisdiction. It did
not pass on whether this Court has jurisdiction. The question
is therefore an open one. See Part III.

The Court then directly considers whether it has jurisdiction.
The Court’s conclusion: it does.

Under habeas law, jurisdiction in a particular district is
established when a petitioner is physically present in the
district at the same moment a petition is filed there on his
behalf. See Part II.

That confluence happened here. The Petitioner was in custody in
New Jersey as of March 9 at 4:40am. And under a federal
statute, the Petition, though filed in New York, must be treated
as having been filed in New Jersey on March 9 at 4:40am.
Therefore, this Court has jurisdiction. See Part IV.

The Court then asks whether the jurisdiction it obtained on
March 9 is now lost, because the Petitioner was moved to
Louisiana.

The Court’s jurisdiction, it concludes, has not been lost. The
Supreme Court has all but so held. See Part VI.

Finally, the Court asks whether the jurisdiction it obtained on
March 9 is undone because the Petition did not name a Louisiana
warden (in whose custody the Petitioner now is) or a New Jersey
warden (in whose custody the Petitioner was before being moved
to Louisiana).

These omissions do not defeat jurisdiction, the Court holds. As
to the Louisiana warden, this 1s because of the effect of an on-
point Supreme Court case. See Part VII.A. And as to the New
Jersey warden, this is because there was no way for the
Petitioner’s lawyer to know he was in New Jersey when she filed
the Petition on his behalf. See Part VII.B.
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II. Legal Principles

This Opinion and Order generally lays out the law on a given
topic as it becomes relevant.

But two legal principles come up frequently, so they are briefly
sketched out here, along with some of their connections to the
case.

The first: a habeas corpus petition must generally be filed in
the judicial district where the habeas petitioner is physically
in custody. See Rumsfeld v. Padilla, 542 U.S. 426, 435 (2004);
United States v. Hayman, 342 U.S. 205, 213 (1952); Ahrens v.
Clark, 335 U.S. 188, 190 (1948).8

Recall that the Petitioner was in custody in New Jersey at the
moment when his Petition was filed, and he is now in custody in
Louisiana. See Part I.A.

The second legal principle: a habeas corpus petition, like this
one, that challenges custody imposed by Immigration and Customs
Enforcement --- a federal agency referred to from here as “ICE”
-——- must generally name as the respondent the warden of the
detention facility where the person is held. See Anariba v.
Dir. Hudson Cnty. Corr. Ctr., 17 F.4th 434, 444 (3d Cir. 2021).

The Petitioner here did not name the warden of the New Jersey
facility, though he now seeks permission to do so. See
Petitioner’s Memorandum of Law in Opposition to Respondents’
Renewed Motion to Dismiss or Transfer & in Support of His Cross-
Motion for Re-Transfer (ECF 107) (“Opposition Brief”) at n.1;
see also Petitioner’s Supplemental Memorandum of Law in Further
Support of His Motion to Compel Respondents to Return Him to

8 There are exceptions to this rule. For example, the rule does
not apply to a challenge to something other than here-and-now
physical custody --- as when a person challenges a “detainer,”
on the argument it will lead to his or her future confinement.
See Padilla, 542 U.S. at 438 (citing Braden v. 30th Jud. Cir.
Ct. of Ky., 410 U.S. 484 (1973)). And things work differently
when a person is detained outside the United States. See, e.g.,
Ex parte Hayes, 414 U.S. 1327, 1328-29 (1973) (Douglas, J., in
chambers). The exceptions alluded to in this footnote are
irrelevant here. This is because habeas challenges to “present
physical confinement” within the United States, as in this case,
must be brought in the judicial district where the person in
question is confined. See Padilla, 542 U.S. at 435.

7
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This District (ECF 96) at n.l. And the Petitioner here did not
name the warden of the Louisiana facility, but he has not asked
to do that.

With the key legal principles in mind, move on now to consider
this case.

III. Law of the Case

The Petitioner’s first argument is that the Respondents’ motion
to dismiss must be denied without considering whether it is
persuasive. See Opposition Brief at 7-8.

The New York court, the argument goes, has already ruled on the
relevant issue --- and this Court must stick with that ruling
under the “law of the case” doctrine. See id. at 7-12.

But this argument does not work.

First, its premise is inaccurate. The New York court did not
rule on the issue that this Court now needs to take on. See
Part III.B and Part III.C. Therefore, the law-of-the-case
doctrine is not on the table.

And second, even if the doctrine might have a role, the Court
would not opt to apply it here. See Part III.D.

Take these points up in a moment, after a quick look at some
general legal principles. See Part III.A.

A. General Principles

The starting point here is one of the law’s recurring questions:
how should one court weigh an earlier judicial decision?

Different bodies of legal rules, each tailored to a different
circumstance, supply answers. Stare decisis is an example; res
judicata is another.?

9 Stare decisis is “[t]lhe doctrine of precedent, under which a
court must follow earlier judicial decisions when the same

points arise again in litigation.” Stare Decisis, Black’s Law
Dictionary (12th ed. 2024). Res judicata is “[aln affirmative
defense barring the same parties from litigating a second

lawsuit on the same claim, or any other claim arising from the
same transaction or series of transactions and that could have

8

Add.011



Case 2:250as01263B0MBF-M2étumeotulrznt Fsgle: Fled M40d Phed: PAGIPO267 PagelD:
780

One of these bodies of rules is the “law of the case” doctrine.l0

Under the doctrine, “when a court decides upon a rule of law,
that decision should continue to govern the same issues in
subsequent stages in the same case.” Arizona v. California, 460
U.S. 605, 618 (1983).

The law-of-the-case doctrine may apply when, as here, a litigant
asks a federal court in one district to defer in some way to a
ruling a federal court in another district already made in the
case. See, e.g., Hayman Cash Reg. Co. v. Sarokin, 669 F.2d 162,
168-69 (3d Cir. 1982); see generally Christianson v. Colt Indus.
Operating Corp., 486 U.S. 800, 816-17 (1988) (discussing law-of-
the-case doctrine as between “coordinate courts”).

But the doctrine kicks in only when the two courts have resolved
“the same issue.” Fagan v. City of Vineland, 22 F.3d 1283, 1290
(3d Cir. 1994); accord, e.g., Arizona, 460 U.S. at 618;
Musacchio v. United States, 577 U.S. 237, 244-45 (2016); Pepper
v. United States, 562 U.S. 476, 506 (2011); 18 James Wm. Moore
et al., Moore’s Federal Practice § 134.20 (2025).

This means that “the doctrine does not apply when the first
judge never decided the precise issue before the second judge.”
Chi. Joe’s Tea Room, LLC v. Vill. of Broadview, 894 F.3d 807,
818 (7th Cir. 2018).

When the doctrine is in play, it is discretionary. See United
States v. U.S. Smelting Refin. & Mining Co., 339 U.S. 186, 199
(1950); see generally In re Celgene Corp., Inc. Sec. Litig., 747
F. Supp. 3d 748, 761 (D.N.J. 2024) (laying out some of the
history of this approach).

This means that a court generally has a choice. Cf. Zervos v.
Verizon N.Y., Inc., 252 F.3d 163, 169 n.6 (2d Cir. 2001). It
can opt to go with the earlier decision. Or it can reflect on

the previous decision, and, if necessary, take things in a

been --- but was not --- raised in the first suit.” Res
Judicata, sense 2, Black’s Law Dictionary (12th ed. 2024).

10 For the relationship of law of the case to stare decisis,
see, for example, Loumar, Inc. v. Smith, 698 F.2d 759, 762 (5th
Cir. 1983). And for the link between law of the case and res
judicata, see, for example, Southern Railway Co. v. Clift, 260
U.S. 316, 319 (1922).
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different direction --- informed by the prior decision, but not
entirely hemmed in by it.

B. “The Same Issue”

Come back now to this case.

The Petitioner’s argument is that under the law-of-the-case
doctrine, the New York court’s decision requires this Court to
deny the Respondents’ current motion to dismiss for lack of
jurisdiction. See Opposition Brief at 12.

But this argument is not persuasive.

The reason why: the issue that was resolved by the New York
court is not “the same,” Fagan, 22 F.3d at 1290, as the issue on
the now-pending motion to dismiss --- and so the law-of-the-case
doctrine is not part of the mix.

* * *

To see the point, start by zeroing in on what the New York court
did, and then look to the gquestion now before this Court.

At its core, the New York court held that it did not have
jurisdiction over this case, see Khalil, 2025 WL 849803, at *2,
and that it would transfer the matter to New Jersey. See id.

Why New Jersey? The New York court looked mainly to a 1948 law
that covers court-to-court transfers, 28 U.S.C. § 1406(a). See
id. at *12-14. ©Under Section 1406 (a), a federal court with a
case that has been filed in the wrong place has two choices. It
can dismiss the case (which the New York court decided against,
see id. at *12) or transfer it “to any district . . . in which
[the case] could have been brought” (which the New York court
decided to do, see id. at *11 (quoting 28 U.S.C. § 1406 (a)).

Per the New York court, Section 1406 (a) pointed to New Jersey.
At the moment his habeas petition was filed, the Petitioner was
in custody here. Id. at *12. And as noted, a habeas petition
can be filed only in the district where a person is detained.
See id. at *1 (citing Padilla, 542 U.S. at 449).

Therefore, the New York court concluded, the case “could have

been brought” in New Jersey and would be transferred here. See
id. at *12 (quoting 28 U.S.C. § 1406(a)) (emphasis added).
Now compare all of that to “the . . . issue,” Fagan, 22 F.3d at

1290, before the Court now.

10
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That issue is the one put by the Respondents in their motion to
dismiss: does this Court, in New Jersey, have jurisdiction over
this case? See Motion to Dismiss at 1.1!

Did the New York court make that determination, about this
Court’s jurisdiction?

The Petitioner seems to say yes. For example, the Petitioner
takes the Respondents to task for arguing that “this Court
must re-evaluate its own jurisdiction . . . because [the New
York court] got that question wrong.” Opposition Brief at 10
(cleaned up) .

But “wrong” or right --- the premise of this argument is that
the New York court assessed this Court’s jurisdiction.

11 Note that working through the Respondents’ motion does not
threaten what the Petitioner invokes --- “a perpetual game of
jurisdictional ping-pong until one of the parties surrenders to
futility.” Opposition Brief at 12 (cleaned up). Look to the
cases the Petitioner cites as the basis for his concern. 1In
Hayman Cash Register Co. v. Sarokin, 669 F.2d 162 (3d Cir.
1982), a Washington, DC, federal court transferred a case to New
Jersey —--- only to have the case transferred back to DC by the
New Jersey court. See id. at 163-64. That back-and-forth took
two years, see id., and the court of appeals put an end to it.
The other main case cited by the Petitioner is Christianson v.
Colt Industries Operating Corp., 486 U.S. 800 (1988). There,
the Federal Circuit transferred a case to the Seventh Circuit,
which then transferred it back. See id. at 806-07. This, too,
took two years, see id. at 804, and the Supreme Court cut things
off based, in part, on law-of-the-case grounds. But Hayman and
Christianson are a long way off from this case. There is no
danger here of “perpetual . . . ping-pong,” Christianson, 486
U.S. at 818, played until someone folds. The New York court
transferred this case to New Jersey. But no one wants the case
to now be sent back to New York. (In purely nominal fashion,
solely to preserve the issue for appeal, the Petitioner asks for
a return to New York. See Opposition Brief at 30-31. But put
that aside as irrelevant for now. There is no real ask from
either party to go back to New York.)

11
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But subject to an exception taken up below in footnote 14, there
is nothing explicit along those lines in the New York court’s
decision.!?

For example, the critical argument from the Respondents in New
York was that habeas jurisdiction never vested in New Jersey,
because the Petitioner did not file a Petition here. See
Respondents’ Memorandum of Law in Support of Their Motion to
Dismiss or to Transfer the Case (ECF 31) at 10. And, the
Respondents arqgqued, the federal transfer statutes cannot fill
the gap because they “do not independently vest courts with
jJurisdiction.” See Respondents’ Reply Memorandum of Law in
Further Support of Their Motion to Dismiss or to Transfer the
Case (ECF 71) at 14.

But these questions were not addressed in the New York court’s
opinion. There was no discussion, for example, as to whether
one court can potentially take habeas jurisdiction on a
derivative basis --- based on an earlier filing in another
court. And there was no discussion as to whether there is a
federal statute that vests the jurisdiction the Respondents said
was missing.

These are not gaps in the New York court’s analysis. They are,
rather, indications of what the analysis was about. The New
York court opined as to its own jurisdiction. See Khalil, 2025
WL 849803, at *5-*11. But it did not purport to rule as to this
Court’s jurisdiction --- which raises substantial (and distinct)
issues of its own, covered here. See Part IV to Part VII.

* * *

Moreover, there are strong affirmative indications that the New
York court did not see itself as resolving this Court’s
jurisdiction.

12 To be sure, the Petitioner notes that the New York court
ruled that it had subject-matter jurisdiction over this case and
that this Court does, too. See id. But such a ruling is beside
the point. ©No one doubts that federal district courts have
jurisdiction over the subject matter, habeas cases under 28
U.S.C. § 2241. Rather, the question is whether this Court has
power over this habeas petition. A ruling as to federal courts’
subject-matter jurisdiction over habeas cases generally does not
answer that.

12
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Look to one in particular.

To see it, start by noting that in the Supreme Court’s Padilla
decision, Justice Kennedy suggested in a concurrence that
certain sorts of wrongful behavior from the United States, like
hiding a detainee’s location, might confer habeas jurisdiction
on a particular court, even one that might not otherwise have
power over the case. See 542 U.S. at 454 (Kennedy, J.,
concurring) .

The New York court did not decide whether to adopt for itself
this concurrence. See Khalil, 2025 WL 849803, at *8. But it
determined that even if the concurrence might be on the table as

a general matter, the actions of federal officials in this
particular case would not trigger it. See id. at *8-11.

In reaching this conclusion, the New York court put aside any
questions as to federal officials’ conduct related to the
Petitioner’s later New Jersey-to-Louisiana transfer. See id. at
*8. Those questions, the New York court said, were not
“jurisdictionally relevant.” Id. at *9.

And that makes sense. Any possible downstream misconduct by
federal officials in sending the Petitioner from New Jersey to
Louisiana could not impact whether there was or was not
jurisdiction at an earlier point, in New York.

Such an inquiry might, of course, shed light on whether there
was jurisdiction in New Jersey.

But no analysis like that was conducted. The New York court
suggested such an analysis would be “jurisdictionally
[ir]relevant.” Id. at *9. And with good reason. It was,
indeed, irrelevant to its question (is there jurisdiction in New
York?) --- even as it might well have been relevant to a
question it was not addressing (is there jurisdiction in New
Jersey?) .

Nor is it surprising in any way that the New York court
transferred the case here without first deciding that this Court
has jurisdiction.

Courts routinely transfer cases on the understanding that the
transferee court will itself determine in the first instance,
when the case arrives, whether it has jurisdiction. See, e.g.,
Abira Med. Lab’ys, LLC v. Cigna Health & Life Ins. Co., 2023 WL

13
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4074081, at *2 n.4 (D.N.J. June 16, 2023); Ike v. U.S.
Citizenship & Immigr. Servs., 2020 WL 7360214, at *2 (D.D.C.
Dec. 15, 2020); Kneizys v. Fed. Deposit Ins. Co., 2020 WL
5632954, at *4 (D. Nev. Sept. 21, 2020); Moore v. Baker, 2018 WL
3421601, at *1 (M.D. Ala. June 18, 2018), report and
recommendation adopted by 2018 WL 3420802 (M.D. Ala. July 13,
2018); Morrison v. Rochlin, 2017 WL 1162938, at *3 n.3 (M.D. Pa.
Mar. 29, 2017); Hara v. Hardcore Choppers, LLC, 904 F. Supp. 2d
22, 28 (D.D.C. 2012); Benninghoff v. Ortho-McNeil Pharma., Inc.,
2011 WL 13218034, at *2 (C.D. Cal. Apr. 6, 2011); Miller v.
Toyota Motor Corp., 2008 WL 11451547, at *3 (N.D. Ohio Sept. 30,
2008); De Pedrero v. Schweizer Aircraft Corp., 2008 WL 11503874,
at *1 (S.D. Tex. Feb. 4, 2008); Int’l Flavors & Fragrances Inc.
v. Van Eeghen Int’l. B.V., 2006 WL 1876671, at *8 (S.D.N.Y. July
6, 2006); Alta. Telecomms. Rsch. Ctr. v. Rambus, Inc., 2006

WL 1049083, at *3 n.2 (E.D. Va. Apr. 12, 2006); Apollo Prods.,
Inc. v. Marino, 2006 WL 1798250, at *5 (W.D. Mo. June 28, 20006);
Weber v. Jolly Hotels, 977 F. Supp. 327, 334 (D.N.J. 1997);
Downs v. Red River Shipping Corp., 1994 WL 554174, at *3 n.4
(E.D. La. Oct. 6, 1994); United States v. Am. River Transp.,
Inc., 150 F.R.D. 587, 592 (C.D. Ill. 1993); Trask v. Serv.
Merch. Co., 135 F.R.D. 17, 21 n.3 (D. Mass. 1991); Miller v.
Campbell, 1991 WL 311899, at *1 (E.D. Mich. Feb. 7, 1991);
Jennings v. Entre Comput. Ctrs., Inc., 660 F. Supp. 712, 716 (D.
Me. 1987); Booth v. Alvin Petroleum, Inc., 1987 WL 6748, at *4
(E.D. Pa. Feb. 13, 1987); cf. Federal Practice and Procedure

S 3842.

And there may well have been special reason to proceed that way
here.

To decide there was no wrongful conduct in New York, which may
have been relevant to jurisdiction, the New York court leaned on
its understanding of how ICE handles everyday cases in New York.
See Khalil, 2025 WL 849803, at *8-10. That understanding was
based to an extent on the New York judge’s own direct experience
with New York ICE practices. See id. at *8.

How does New Jersey ICE operate? The New York court may well
have thought that the question was best considered in the first
instance by a New Jersey judge --- himself or herself personally
familiar with local ICE practices. Cf. Padilla, 542 U.S. at 449
n.17 (dismissing Justice Kennedy’s proposed exception to habeas
rules given that its factual premise was never suggested by the

14
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district court, “which was much closer to the facts of the case
than we are”).

More generally, the New York court might have thought that
determining what happened to the Petitioner in New Jersey could
bear on New Jersey jurisdiction, see Khalil, 2025 WL 849803, at
*8 (citing Padilla, 542 U.S. at 454 (Kennedy, J., concurring)) -
-— but that any necessary fact-gathering on that point should go
forward closer to where things happened, in New Jersey.

* * *

And one last point.

The Third Circuit has repeatedly made clear in the law-of-the-
case context that the question of what one court decided is
assessed, in part, with reference to the issues that were teed
up for it by the parties.

In United States v. Curtis, 683 F.2d 769 (3d Cir. 1982), for
example, the court of appeals “decline[d] to infer [the first
court’s] rejection,” id. at 772, of an argument that the parties
had not meaningfully raised to the court “in the absence of some
judicial statement that the contention has been considered and
rejected.” Id.

And look, too, to Fagan v. City of Vineland, 22 F.3d 1283 (3d
Cir. 1994). There, the Third Circuit held that the first judge
had not considered a particular issue --- in large part because
the motion papers before him did not themselves dive into it.
See id. at 1290-91.

Against this backdrop, it would make little sense to conclude
that the New York court held that this Court has jurisdiction --
- even as the Petitioner himself did not substantially make that
argument in New York.

The Petitioner’s initial opposition brief mentioned going
forward in New Jersey --- but only as a fourth fallback. See
New York Opposition Brief at 20. The Petitioner argued to keep
the case in New York; or if not, to allow jurisdictional
discovery; or i1if not that, to allow an amendment to the
Petition. See id. And if all that failed, the Petitioner

argued, the case should be moved to New Jersey instead of
Louisiana. See id.

None of this teed up a serious reckoning with the distinct legal
complexities associated with this Court’s jurisdiction, and none

15
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of those complexities were discussed in the Petitioner’s opening
brief --- which cited none of the key authorities that are
relevant to New Jersey jurisdiction. There was, for example, no
discussion from the Petitioner of 28 U.S.C. § 1631, see

Part IV.B below, or Demjanjuk v. Meese, 784 F.2d 1114 (D.C. Cir.
1986), see Part VII below.

And when the New York court followed up with a directive for
further briefing as to the import of three particular statutes,
see Order (ECF 63), there was more of the same --- New Jersey
jurisdiction was not substantially put forward as an issue by
the Petitioner.

The Petitioner suggested that “wvenue” was proper in New Jersey.
See New York Opposition Brief at 20; Plaintiff[‘s] Supplemental
Memorandum of Law in Opposition to Respondents’ Motion to
Dismiss or Transfer (ECF 70) (“New York Supplemental Opposition
Brief”) at 1-2, 5. And it did so largely by leaning on
arguments from the location of witnesses, lawyers, and parties,
see New York Supplemental Opposition Brief at 2-3, arguments
that the New York court mainly agreed with. See Khalil, 2025

WL 849803, at *12.

But this argument from the Petitioner simply invited the New
York court to do what it did --- to transfer the case on
convenience-type grounds, see id., and to allow the transferee
court (this Court) to decide in the first instance on its own
jurisdiction.

And this, as the cases cited above show, is an everyday approach
in transfer cases.

* * *

A final, related piece of the Petitioner’s papers helps to make
clear that the question of New Jersey jurisdiction was far
removed from how this case was litigated in New York.

The New York court, as noted, sought analysis as to three
statutes. See Order (ECF 63). In response, the Petitioner said
that these statutes “use almost identical language.” New York
Supplemental Opposition Brief at 5. But they do not. Two of
the statutes (28 U.S.C. § 1404 (a) and 28 U.S.C. § 1406 (a)) use
virtually “identical language,” and they touch in various ways
on transfer and convenience. See 28 U.S.C. §§ 1404 (a), 1406(a).

16
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But the third statute uses quite different language than the
other two. And that difference is perhaps the single most
important piece of the New Jersey jurisdiction analysis to come.
See Part IV.B. But the Petitioner did not note that language
for the New York court, apparently because it did not matter for
the argument he was making --- an argument as to transfer and

convenience, not as to New Jersey Jjurisdiction.

* * *

Bottom line: the New York court decided that it did not have
jurisdiction, but not that this Court does.

C. Implicitly “The Same Issue”

To finish out the analysis, go one step further.

Was the issue of New Jersey’s jurisdiction somehow taken up
implicitly by the New York court? See Moore’s Federal Practice
§ 134.20 (“"The law of the case doctrine applies to an issue or
issues that have actually been decided explicitly or by
necessary implication.”); cf. Christianson, 486 U.S. at 817.

At one or two points, the Petitioner appears to argue the New
York court’s transfer decision necessarily implied that this
Court has jurisdiction over the case. See Opposition Brief at
9, 12.

This argument, if it is being made, seems to start from the New
York court’s ruling that this case “could have been brought,” 28
U.S.C. § 1406 (a) (emphasis added), in New Jersey because the
Petitioner was in this state at the moment of filing.

And that is certainly true to what the New York court held.

From that starting point, the Petitioner’s argument seems to be
this. Because (a) this case “could have been brought” in New
Jersey (as the New York court ruled, citing the Section 1406 (a)
transfer statute), it follows that (b) this case should be
treated as if it was brought in New Jersey at the moment it was
filed in New York —-—-- and because of that (c¢) this Court now has
jurisdiction over the case.

Much of this argument might well be persuasive in the end.
Indeed, Part IV of this Court’s Opinion explains why (b) is
sound. And Part VI of this Court’s Opinion explain why the
progression from (b) to (c) also makes sense. But these issues
are not addressed in the New York court’s opinion.
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Maybe, though, the conclusions reached in this Opinion were
logically necessary to, and thus implicitly baked into, the New
York court’s transfer decision.?!3

But this works only if the New York court’s decision --- (a), in
the above —--- necessarily leads to (b), and then (b) necessarily
leads to (c).

But it does not go that way.

The first step in the (a)/ (b)/(c) progression is the move from

(a) (saying that the case could have been brought in New Jersey,
as the New York court held) to (b) (concluding that, therefore,
the case should be treated as if it was brought in New Jersey).

But that (a)-to-(b) move is not a necessary one --- not in logic
and not in the law.

* * *

To see the point, start by imagining a student who turns in a
math assignment late. She could have done her homework on time.

But that does not mean that her late work must be received by
the teacher as if it was handed in on time. What could have
been done (on-time work) sets the table for another gquestion
(whether to accept the late work). But it does not answer it.

Or think of a train passenger asking the conductor not to charge
him the extra $5 penalty fare, the step-up fine imposed for
buying the ticket on board the train instead of back in the
station. The passenger will not argue to the conductor that he
could have bought the ticket in the station. That is not a
winning argument. Why? Because the fact that the passenger
could have bought the ticket earlier does not compel the
conductor to give the passenger a break, to treat him as if he
did buy the ticket earlier.

In short, there is typically real daylight between what could
have been done and what was done. Sometimes that daylight can
be closed up. The late homework might be accepted as if it had
been submitted on time. The conductor might say “no problem”
and not charge the $5 penalty.

13 Recall: “[tlhe law of the case doctrine applies to an issue
or issues that have actually been decided explicitly or by
necessary implication.” Moore’s Federal Practice § 134.20.
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But none of that changes the basic point: saying that a thing
could have been done (which is what the New York court said
about filing this case in New Jersey) does not inevitably lead
to the conclusion that the thing should be treated as if it was
done.

* * *

And what 1s true as a matter of common sense 1s true as a matter
of habeas corpus law, too.

In the Supreme Court’s Padilla case, for example, a person was
held in New York and then transferred to South Carolina. Only
after the transfer was a habeas petition filed on his behalf in
New York. See 542 U.S. at 431-32. Could the petition have been
filed for the person while he was in New York? Yes, and if so,
there would have been jurisdiction there. See id. at 441.

But that possibility (what could have happened) did not answer
whether the New York court had jurisdiction over the case.
Indeed, the Padilla Court discussed that point at some length,
see id. at 448-49 & n.1l7, and then held the New York court did
not have jurisdiction. See id. at 451.

In short, where the case could have gone forward (New York) did
not determine which court (New York or South Carolina) had power
over the case when it mattered.

Take another example.

In al-Marri v. Rumsfeld, 360 F.3d 707 (7th Cir. 2004), a person
detained in Illinois, believing he was to be moved to military
custody, asked to stay his transfer to have time to petition for
habeas. See id. at 712. But he was transferred before he could
file his petition. Per the Seventh Circuit, the question of
where the petition could have been filed (in Illinois, before
the transfer) did not answer whether Jjurisdiction was vested in

the Illinois court (as if the filing had in fact been made) :

After the United States filed a motion to
dismiss al-Marri’s indictment in the Central
District of Illinois, his lawyer orally
opposed “any movement of Mr. Al-Marri until
we have an opportunity to file --- it will
be a habeas corpus action I suspect

We would ask that the Court stay his removal
from the Peoria County jail for at least
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until some time tomorrow so we would have an
opportunity to file an appropriate petition
with the Court in regard to the transfer to
military custody.” The district judge
denied this motion

According to al-Marri, asking the district
court for an injunction against transfer was
equivalent to filing a petition under §
2241; and if such a petition had been filed
while al-Marri was still in the Central
District of Illinois, that would have
[allowed the Illinois court to exercise
jurisdiction over such a petition] ..
But what actually happened, rather than what
could have happened, governs. Someone who
files a notice of appeal one day after the
time expired loses, even 1f the notice could
have been filed on time. Likewise with a
complaint filed one day after the statute of
limitations, or a summons attempted to be
served in hand one day after the potential
defendant left the jurisdiction. What did
happen is that, after arriving [in South
Carolina], al-Marri filed a petition in
Peoria, Illinois.

Id. at 712 (emphasis in original) (cleaned up).

Accordingly, the Seventh Circuit held, the habeas corpus case
could not go forward in Illinois.

* * *

In a nutshell, the New York court’s opinion might be understood
as implicitly holding that this Court has jurisdiction over this
case only if the New York holding (that this case “could have
been” brought in New Jersey) necessarily requires the conclusion
that New Jersey has jurisdiction. It does not. Padilla and al-
Marri show that. Where a case “could have been” filed does not
answer the question of whether it should be treated as having
been filed there.

Where things stand:
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The issue raised here by the Respondents’ motion is whether this
Court has jurisdiction over this case.

That issue was not resolved by the New York court. See Part
ITI.B.

And it does not work to argue that the New York court somehow
implicitly held that this Court has jurisdiction. That runs
aground on Padilla and al-Marri. See Part III.C.

All of this means that the law-of-the-case doctrine does not
come online here --- because [tlhe law of the case operates
only to limit reconsideration of the same issue.” Fagan, 22
F.3d at 1290.

ANY

D. Discretion

As noted, the law-of-the-case doctrine is discretionary. See
Part IIT.A.

And even assuming arguendo that the doctrine could be taken to
apply here, based on some aspect of the language or implicit
logic of the New York opinion, the Court would use its
discretion not to invoke the doctrine in this case.l4

14 Tn its next-to-last paragraph, the New York court’s opinion
said: “It will be up to the transferee court in New Jersey to
consider not only [the] Petition, over which it alone has
jurisdiction, but also the various motions that [the Petitioner]
has filed to date in connection with his Petition[.]” Id. at
*14 (emphasis added). But it is not clear these words were
necessary to the New York court’s transfer decision. And while
the words are in the opinion’s “in sum” conclusion, the body of
the opinion being summarized does not directly consider this
Court’s jurisdiction, for the reasons noted in Parts III.B and
IITI.C above. Moreover, especially because the Petitioner did
not himself meaningfully argue in New York as to New Jersey
jurisdiction, see Part III.B, this Court does not take the

underscored words as resolving the gquestion. See Fagan, 22 F.3d
at 1289-91 (opinion and case citation by the first judge “might
imply” a holding on an issue taken up by the second --- but did

not count as resolving “the same issue” because the holding was
“ambiguous” as to whether it did, and “[t]he record [wa]s
unclear” given that the parties had not directly briefed the
issue); see also Curtis, 683 F.2d at 772 (law-of-the-case
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This Part III.D explains why.

* * *

“[O]lne of the bases of the law of the case doctrine is to
promote the finality and efficiency of the judicial process by
protecting against the agitation of settled issues.” 1In re
Celgene, 747 F. Supp. 3d at 761 (cleaned up).

When “[t]ime was invested, attention was focused, and a decision
was made,” id., the ball should stop bouncing. An issue that
“has been reached and resolved, and is in the rear-view mirror,”
id., should be left there.

But none of that i1s this case.

The relevant question --- does this Court now have jurisdiction?
--- was not substantially addressed by the New York court. This
does not clear the “a decision was made” bar. Id. Moreover,

the question of this Court’s current jurisdiction can hardly be
chalked up as being in the “rear-view mirror.” Id. The
Respondents made that clear in New York, saying that if the New
York court opted to transfer this case to New Jersey, they would
raise, here, the question of whether this Court has
jurisdiction. See Respondents’ Memorandum of Law in Support of
Their Motion to Dismiss or to Transfer the Case (ECEF 31) at 10-
11.

In short: if the Court were to assume arguendo that the law-of-
the-case doctrine applies here because the New York court
focused on “the same issue,” Fagan, 22 F.3d at 1290, this Court
would exercise its discretion to not apply the doctrine, because
of the “unusual circumstances,” see Hayman Cash Reg., 669 F.2d
at 165, 169, 170, set out above, plus three more discussed just
below.

doctrine not triggered, in spite of language in the first
opinion that might “reflect[] full awareness” of a certain
question, because the parties had not meaningfully briefed that
issue). On balance, the better understanding is that the New
York court did what courts routinely do. See Part III.B
(collecting cases). It transferred this case here on
convenience-focused grounds, see Khalil, 2025 WL 849803, at *13-
14, and left it for this Court in the first instance to rule on
its jurisdiction.
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First, the law-of-the-case doctrine aims to nip delay in the bud
by preventing an issue that was considered before from being
litigated again. See id. at 167.

And more pointedly: “the place of trial [should not] remain
unsettled for an unnecessarily long time to accommodate double
judicial consideration.” Hoffman v. Blaski, 363 U.S. 335, 349
(1960) (Frankfurter, J., dissenting). Cases need to get off the
ground.

But these concerns do not loom large. A “double” look is not
happening here --- the New York court ruled on its jurisdiction,
and this Court today rules on its own. And there has been no
“unnecessar([yl]” delay. The New York court ruled ten days after
the habeas petition was filed. This Court rules today on the
second business day after oral argument. (Oral argument itself
went forward around 36 hours after the last brief as to
jurisdiction was filed.)

Second, the law-of-the-case doctrine rests on the idea that it
is for “the judicial department to say what the law is.”

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). This
“duty,” id., falls to the judiciary as a whole (“the judicial
department”), and there is no reason to think that one judge is
somehow better at it than another. The law-of-the-case doctrine
reflects that idea --- by telling the second judge to respect
the first, who has “sa[id] what the law is” for the case, and
whose determination should generally stand.

But again, none of this is at stake here. On the point of New
Jersey’s jurisdiction, there has not yet been a sustained
statement of “what the law is.”1°

Third and finally, courts routinely hold that “judges are
significantly less constrained by the law of the case doctrine
with respect to jurisdictional questions.” Gilbert v. I11l.
State Bd. of Educ., 591 F.3d 896, 903 (7th Cir. 2010) (cleaned
up); accord, e.g., Phelps v. Alameda, 366 F.3d 722, 728 n.6 (9th
Cir. 2004); cf. Pub. Int. Rsch. Grp. of N.J., Inc. v. Magnesium
Elektron, Inc., 123 F.3d 111, 118-19 (3d Cir. 1997). And that

> Cf. Pennsylvania v. Brown, 373 F.2d 771, 784 (3d Cir. 1967)
("It is universally recognized that questions which merely lurk
in the record, neither brought to the attention of the court nor
ruled upon, are not to be considered as having been so decided
as to constitute precedents.”) (cleaned up).
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principle applies with special force here. Especially on a
potentially complex question, it does not make sense to allow
either a very short statement or an implicit ruling to take the
place of a direct and detailed analysis.

Jurisdiction is the “first and fundamental question,” Great S.
Fire Proof Hotel Co. v. Jones, 177 U.S. 449, 453 (1900), and it
should be taken head-on and fully before it is determined
whether this Court can assume power over this case.

E. Conclusion

The law-of-the-case doctrine does not apply. This is because
the issue here is whether this Court has jurisdiction, and that
“same issue” was not taken up by the New York court, see Part
ITI.B, not even implicitly. See Part III.C.

In addition, even assuming arguendo there is some way in which
that “same issue” was reached and resolved in New York, law of
the case 1is a discretionary doctrine, see Part III.A. --- and
the Court chooses not to apply it here. See Part III.D.

IV. What Supplies Jurisdiction

The Petitioner’s law-of-the-case argument aimed to cut things
off at the pass, but it was not persuasive. See Part III.

Come now then to the substance of the Respondents’ motion to
dismiss for lack of jurisdiction.

The argument the motion rests on is unpacked just below in Part
IV.A, and in Part IV.B the Court explains why it does not work.

A. The Respondents’ Argument

The Respondents’ argument can be put this way:

A habeas court has jurisdiction over a case when it has two
things at once. First, it must have the habeas petition. And
second, it must have, in its district, the habeas petitioner.
See Motion to Dismiss at 1; cf. Padilla, 542 U.S. at 435, 437.

The New York court sent the Petition to New Jersey on March 19.
See Khalil, 2025 WL 849803, at *14. But by the time the
Petition arrived in New Jersey, the Petitioner was gone. He was
in Louisiana.
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At no moment, then, were the Petition and the Petitioner

together in the same place. When the Petitioner was here, the
Court lacked the Petition; and now that the Court has the
Petition, the Petitioner is elsewhere. The Petition and the

Petitioner missed each other; and so, the argument goes, there
has never been jurisdiction in this Court.

Therefore, it makes no difference that the New York court moved
the case here on March 19 under Section 1406 (a) and Section

1404 (a), because the case “could have been” or “might have been”
brought here back on March 9, when the case was first filed and
the Petitioner was physically in New Jersey.

Why does the transfer make no difference?

Jurisdiction is missing because the Petition and the Petitioner
were never here together, as the Supreme Court in Padilla
required. And the transfer statutes do not purport to provide
the missing jurisdiction. See Motion to Dismiss at 1, 5, 9-10.

On the Respondents’ argument, the transfer statutes are like
conveyor belts, smoothing the way for cases to move from one
district to another.

But they are not like time machines. They do not allow a
Petition that arrived in New Jersey on March 19 to be treated as
if it had arrived in New Jersey on March 9 at 4:40am --- the
moment it was filed in New York, and also a moment when the
Petitioner was here in New Jersey. And unless the Petition can
be somehow backdated and thought of as having been in New Jersey
on March 9 when the Petitioner was last here, there is no moment
when both the Petition and the Petitioner were here together in
New Jersey. Therefore, there would be no habeas jurisdiction in
the state.

B. Section 1631

The problem with the Respondents’ argument as set out above is
this: it does not reckon with 28 U.S.C. § 1631.

That statute dates from 1982, and it is titled “Transfer to cure
want of jurisdiction.” Per Section 1631:

Whenever a civil action is filed in a court
and that court finds that there is a

want of jurisdiction, the court shall, if it

is in the interest of justice, transfer such
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action . . . to any other such court
in which the action . . . could have been
brought at the time it was filed or noticed,
and the action . . . shall proceed as if it
had been filed in . . . the court to which
it is transferred on the date upon which it
was actually filed in . . . the court from

which it is transferred.
28 U.S.C. § 1631 (emphasis added).

The statute is a command from Congress to the courts. 1Its
language is clear. See Jimenez v. Quarterman, 555 U.S. 113, 118
(2009) (“[W]hen the statutory language is plain, we must enforce
it according to its terms.”); accord King v. Burwell, 576 U.S.
473, 474 (2015); Dodd v. United States, 545 U.S. 353, 359
(2005) .

It tells a court that receives a transferred case (as this Court
did) that it must treat the case (“shall proceed”) “as if it had
been filed in . . . the court to which it is transferred” (New
Jersey) at the time it was first filed in the transferor court
(New York).

In other words, when Section 1631 is in play, it does indeed
work as a kind of time machine, in a way that Section 1404 (a)
and Section 1406 (a) do not purport to.

If Section 1631 applies, its import for this case is unmissable:

The Petition arrived in New Jersey on March 19. But this Court,
per Section 1631, “shall proceed” as if the Petition got here
when it was filed in New York --- March 9 at 4:40am. At that
moment, the Petitioner was in New Jersey --- so there is no
missing piece of the jurisdictional puzzle. Under Section 1631,
the Petition counts as having been in New Jersey at the same
moment the Petitioner was here.

The key questions, then, are these: does Section 1631 apply to
this case, and does it have the effect sketched out above? Yes
and yes, the Court concludes. The sections that follow explain
why.
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1. The Court Can Look to Section 1631

In transferring this case, the New York court relied on Section
1404 (a) and Section 1406 (a), not Section 1631. See Khalil, 2025
WL 849803, at *12-13.

Does this mean this Court should not rely on Section 163172

No. In Xu v. DHS/ICE Office of Chief Counsel, 2024 WL 2185060
(3d Cir. May 15, 2024), for example, the Third Circuit preserved
the timeliness of a lawsuit by “deem[ing]” it transferred under
Section 1631 --- even though the district court had not used
that statute, but rather had dismissed the case. See id. at *1.

And before that, on another occasion, the Third Circuit had come
to essentially the same conclusion --- that a transferee court
can invoke Section 1631 even though the transferor court did
not. See Martinez-Nieto v. Att’y Gen. of U.S., 805 F. App’x
131, 135 (3d Cir. 2020).

And every circuit court to have decided the issue has landed on
that same spot, too. See Franco v. Mabe Trucking Co., Inc., 3
F.4th 788, 796 (5th Cir. 2021); Kolek v. Engen, 869 F.2d 1281,
1284 (9th Cir. 1989);1® Ross v. Colo. Outward Bound Sch., Inc.,
822 F.2d 1524, 1526-27 (10th Cir. 1987); In re Teles AG
Informationstechnologien, 747 F.3d 1357, 1361 (Fed. Cir. 2014);
see also Ctr. for Nuclear Resp., Inc. v. U.S. Nuclear Regul.
Comm’n, 781 F.2d 935, 944-45 (D.C. Cir. 1986) (R.B. Ginsburg,
J., dissenting).

In short: the Court can, and does, !’ look to Section 1631 here;
the fact the New York court did not invoke it as a basis for

16 Accord Rodriguez-Roman v. INS, 98 F.3d 416, 423-24 (9th Cir.
1996); In re McCauley, 814 F.2d 1350, 1352 (9th Cir. 1987).

17 The Fifth Circuit has explained that Section 1631 --- which
says a court “shall” transfer if certain requirements are met --
- 1s sometimes mandatory. See Franco, 3 F.4th at 796. And the
statute includes a similarly mandatory directive from Congress
to the transferee court. That court “shall proceed as if [the
case] had been filed in . . . the court to which it is

transferred[.]” 28 U.S.C. § 1631 (emphasis added).
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transferring this case does not matter, as every circuit to
consider the gquestion has suggested.l8

2. Section 1631 Applies to Habeas Petitions

Per the section just above, the Court can look to Section 1631 -
-— but does it apply in habeas cases like this one?

Yes. Section 1631 applies to any “civil action” filed in a
district court, see 28 U.S.C. § 1631, and a habeas proceeding 1is
a civil action. See, e.g., Mayle v. Felix, 545 U.S. 644, 654
n.4 (2005).

In accord with this, the Third Circuit has repeatedly recognized
that Section 1631 applies to habeas petitions. See, e.g.,
Robinson v. Johnson, 313 F.3d 128, 139 (3d Cir. 2002) (stating
that a district court may transfer a habeas petition under

§ 1631); United States v. Vidal, 647 F. App’x 59, 60 (3d Cir.
2016) (same); Foy v. Super-Rich Members of Illuminati, 622 F.
App’x 102, 103 (3d Cir. 2015) (same); Harvey v. Maiorana, 518 F.
App’x 82, 83 (3d Cir. 2013) (same).

And so have other courts of appeals across the Nation. See,
e.g., Chappell v. Colorado, 2024 WL 2973701, at *2 n.5 (10th
Cir. June 13, 2024); Gallo-Alvarez v. Ashcroft, 266 F.3d 1123,

18  The Court decides the issue with the benefit of the parties’
views, though to a very limited extent. The New York court
ordered briefing on various statutes, including Section 1631,
see ECF 63, and the parties provided it. See ECF 70-71. And in
his brief to this Court, the Petitioner notes (lightly) that
transfer under Section 1631 could have been appropriate. See
Opposition Brief at 11 n.9. Note that had the Petitioner not
invoked Section 1631 in any way at all, this Court could have
considered it sua sponte. See Danziger & De Llano, LLP v.
Morgan Verkamp LLC, 948 F.3d 124, 132 (3d Cir. 2020) (a district
court “may transfer a case at the parties’ request or sua
sponte” under Section 1631). What position to take is for the
litigants under the party-presentation principle; but saying
what the law is --- that is for the Court, and can therefore be
raised sua sponte. See In re Celgene Corp., 747 F. Supp. 3d at
760 n.17. Indeed, not bringing to bear Section 1631 would
ignore Congress’ mandatory directive to transferee courts, see
footnote 17, as to how they “shall proceed.” This Court must
hew to Congress’ directive. Cf. Amy Coney Barrett, Substantive
Canons and Faithful Agency, 90 B.U. L. Rev. 109, 112 (2010).

28

Add.031



Case 2:25-Ca<sH FBNEF-MRdcunmmduhent 183ge: BRd 0Daw Filed Fax@ 42257 PagelD:
800

1127-28 (9th Cir. 2001); Phillips v. Seiter, 173 F.3d 609, 610
(7th Cir. 1999).

3. Section 1631 Applies Here

Section 1631 applies to habeas cases in general, see Part IV.B.2
-—-- but does it apply to this habeas case in particular?

It does. The statute’s effect on a transferee court is
mandatory, see footnote 17, but only in two circumstances. See
Franco, 3 F.4th at 796. First, when the transferor court “finds

that there is a want of jurisdiction.” 28 U.S.C. § 1631. And
second, when transfer to another court is “in the interest of
Justice.” Id.

Here, each box was checked. The New York court (the transferor
court) determined that there was “a want of jurisdiction.” See
Khalil, 2025 WL 849803, at *14. And it held that transfer was
in the interest of justice. See id.!?

4, Section 1631 Covers Personal Jurisdiction

To this point, the Court has established that it can look to
Section 1631, even though the New York court did not invoke it
as a basis for transfer, see Part IV.B.l --- and that

Section 1631 applies to habeas petitions in general, see Part
IV.B.2, and to this one in particular. See Part IV.B.3.

Section 1631 is in play. What then does it do?

The words of the statute make clear that it cures jurisdictional
defects. It tells the transferee court that it “shall” treat
the case as having been brought there, in the transferee court,
at the moment it was first initiated in the transferor court.

19 Had the New York court not made its own “interest of justice”
determination, it is possible that this Court might have been
called on to assess the question, as part of determining whether
Section 1631 applies. Cf. Xu, 2024 WL 2185060, at *1 & n.1l
(determining that a Section 1631 transfer would be “in the
interest of justice” where the district court had dismissed the
complaint altogether); Martinez-Nieto, 805 F. App’x at 135
(similar). But this is irrelevant for now, because the New York
court issued its own interest-of-justice ruling.
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But what kinds of jurisdictional defects can be cured by Section
16317

Subject-matter defects are irrelevant here. See footnote 12.

Does the statute cure the sort of personal jurisdiction issues
that are on the table here?

A leading treatise has suggested that Section 1631 focuses only
on subject-matter jurisdiction cures. See Federal Practice and
Procedure 9 3842.

But this is not the better view.
To see why, start with the text --- and end with it.

“If the text be clear and distinct, no restriction upon its
plain and obvious import ought to be admitted, unless the
inference be irresistible.” Martin v. Hunter’s Lessee, 14 U.S.
304, 338-39 (1816); see Conn. Nat’l Bank v. Germain, 503 U.S.
249, 253-54 (1992) (collecting cases).

Section 1631 says it can cure “a want of jurisdiction.” Had
Congress wished, it could have said, for instance, that the
statute will cure “a want of subject-matter jurisdiction.” But
it did not, and the Court interprets the words as they are. The
Court may not add a “restriction,” Martin, 14 U.S. at 339, and
reading in “subject-matter” as a limit on “jurisdiction” would
do just that.

The Fifth Circuit has recently made this point, noting that
Congress’ choice of an open-ended umbrella term in Section 1631
(jurisdiction) means that the term cannot be pared back to
remove some of what it ordinarily encompasses (like personal
jurisdiction). See Franco, 3 F.4th at 793.

This makes sense. “Jurisdiction” may be “a verbal coat of too
many colors.” United States v. L. A. Tucker Truck Lines, Inc.,
344 U.S. 33, 39 (1952) (Frankfurter, J., dissenting). But that
is the term Congress chose. And it will not do for a court to
see itself as tidying up Congress’ work after the fact, by
removing some here and a bit there, on the thought that doing so
provides more coherence.

Moreover, the Fifth Circuit confirmed its reading by looking to
a present-day dictionary, which defines “jurisdiction” as
referencing both the personal and subject-matter sorts. See
Franco, 3 F.4th at 792; cf. Kontrick v. Ryan, 540 U.S. 443, 455
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(2004) (suggesting that “the label ‘jurisdictional’

delineat[es] the classes of cases (subject-matter jurisdiction)
and the persons (personal jurisdiction) falling within a court’s
adjudicatory authority”).

To be sure, the Supreme Court routinely directs courts to look
to the contemporary meaning of statutory text, and that often
involves a look to time-of-enactment dictionaries. See Sandifer
v. U.S. Steel Corp., 571 U.S. 220, 227-28 (2014).

But “jurisdiction” meant roughly the same thing in 1982, when
Section 1631 became law. Shortly before the statute’s
enactment, a leading legal dictionary defined “jurisdiction” as
“a term of large and comprehensive import,” generally sweeping
in “the authority by which courts and judicial officers take
cognizance of and decide cases.” Jurisdiction, Black’s Law
Dictionary (5th ed. 1979). The same dictionary defined “want of
jurisdiction,” the fuller phrase in Section 1631, as a “[1l]ack
of jurisdiction over person or subject matter.” Want of
Jurisdiction, Black’s Law Dictionary (5th ed. 1979) (emphasis
added) .

”

Given the clear meaning of “jurisdiction,” there is no textual
reason to think Congress wanted Section 1631 to reach only one
sort of jurisdiction.

Congress’ choice not to use the words “subject-matter
jurisdiction” in Section 1631 is especially telling given that
it has repeatedly used that language elsewhere in Title 28. See
Franco, 3 F.4th at 792-93 (citing, for example, 28 U.S.C.

§ 1390 (a)) (“"The term ‘venue’ refers to the geographic
specification of the proper court or courts for the litigation
of a civil action that is within the subject-matter jurisdiction
of the district courts in general.”) (emphasis added).

And when legislators could have, but did not, adopt “obvious
alternative” language, “the natural implication is that they did
not intend” the alternative, and the Court cannot revisit that
choice. Lozano v. Montoya Alvarez, 572 U.S. 1, 16 (2014).

In short: the text of Section 1631 is clear, and underscores
that the statute works to cure all sorts of jurisdictional
defects --- the kind at issue here (related to personal
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jurisdiction) and also those that have no bearing here (related
to subject-matter Jjurisdiction) .20

* * *

This conclusion reflects the clear judicial consensus.

As alluded to above, the Fifth Circuit has held “that the term
‘jurisdiction’ in Section 1631 encompasses both personal and
subject-matter jurisdiction.” Franco, 3 F.4th at 794.

The First, Sixth, and Seventh Circuits have said the same. See
Fed. Home Loan Bank of Bos. v. Moody’s Corp., 821 F.3d 102, 114
(st Cir. 2016), abrogated on other grounds by Lightfoot v.
Cendant Mortg. Corp., 580 U.S. 82 (2017); Roman v. Ashcroft, 340
F.3d 314, 328 (6th Cir. 2003); North v. Ubiquity, Inc., 72 F.4th
221, 227 (7th Cir. 2023).

And “[t]he Ninth, Tenth, and Eleventh Circuits have implicitly
reached the same conclusion by either applying § 1631 to a
transfer to cure a defect in personal jurisdiction, directing a
district court to consider utilizing the provision to rectify a
lack of personal jurisdiction, or approving such a transfer
after it occurred.” Franco, 3 F.4th at 794 (citing Gray & Co.
v. Firstenberg Mach. Co., 913 F.2d 758, 761-62 (9th Cir. 1990);
Ross, 822 F.2d at 1527-28)); see United States v. Kinsey, 393 F.
App’x 663, 665 (llth Cir. 2010); accord Okongwu v. Reno, 229
F.3d 1327, 1331 & n.3 (11lth Cir. 2000).

And though the Third and Eighth Circuits have not answered this
question directly, they have said in dicta that a transfer under
Section 1631 can cure a lack of personal jurisdiction. See
Island Insteel Sys., Inc. v. Waters, 296 F.3d 200, 218 n.9 (3d
Cir. 2002); Johnson v. Woodcock, 444 F.3d 953, 954 n.2 (8th Cir.
2006); accord Chavez v. Dole Food Co., Inc., 836 F.3d 205, 224
(3d Cir. 2016) (noting that the proper transfer statute was
“arguably” Section 1631 in a case where personal jurisdiction

20 The Second Circuit has said that “the legislative history of
section 1631 provides some reason to believe that this section
authorizes transfers only to cure lack of subject matter
jurisdiction.” SongByrd, Inc. v. Est. of Grossman, 206 F.3d
172, 179 n.9 (2d Cir. 2000). But because the text is clear, the
legislative history is out of bounds. See, e.g., Bostock v.
Clayton Cnty., 590 U.S. 644, 674 (2020) (“[L]legislative history
can never defeat unambiguous statutory text[.]”); accord Nat’l
Ass’n of Mfrs. v. Dep’t of Def., 583 U.S. 109, 132 n.9 (2018).
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was lacking); Tripati v. Wexford Health Sources Inc., 2022 WL
17690156, at *2 n.4 (3d Cir. Dec. 15, 2022) (similar); Danziger,
948 F.3d at 132 (calling Section 1631 the “relevant statute”
regarding transfer where district court lacked personal
jurisdiction); D’Jamoos ex rel. Est. of Weingeroff v. Pilatus
Adircraft Ltd., 566 F.3d 94, 109-11 (3d Cir. 2009) (remanding to
the district court to consider whether transfer was appropriate
under Section 1631 when it lacked personal jurisdiction over
defendant) .21

* * *

The Court holds: Section 1631 can cure a personal-jurisdiction
defect of the kind at issue here, and not just subject-matter
jurisdiction defects.

5. What Section 1631 Means Here

The previous sections, see Parts IV.B.1l to IV.B.4, established
that the Court can look to Section 1631 in this case and use it
to cure difficulties as to personal jurisdiction.

How would that work here? To see the answer, start by looking
again at the statutory language, and filling in some of the
facts of this case.

Whenever a civil action [here, this habeas
case] 1is filed in a court [the New York
court] . . . and that court finds that there
is a want of jurisdiction [as it did here],
the court shall, if it is in the interest of
justice [as it found], transfer such action
to any other such court [this Court]
in which the action . . . could have
been brought . . . , and the action
shall proceed as if it had been filed in
the court to which it is transferred
on the date upon which it was actually filed

in . . . the court from which it is
transferred [that 1s, March 9, 2025, at
4:40am] .
21 The Fourth Circuit has not decided the issue. See In re

Carefirst of Md., Inc., 305 F.3d 253, 257 n.2 (4th Cir. 2002).
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28 U.S.C. § 1631.

Bottom line: Section 1631 means that the Petition here is
treated as i1if it was backdated --- and in particular, as if it
was filed on March 9.

Various Third Circuit cases back up this reading. Consider some
below.

a) Miller

In Miller v. United States, 753 F.2d 270 (3d Cir. 1985), the
petitioner challenged his discharge from the Army before the
Third Circuit and the Federal Circuit. Later, he petitioned the
Third Circuit for fees incurred at the Federal Circuit. See id.
at 272.

The Third Circuit held that it lacked jurisdiction over the
claim for Federal Circuit fees. But by then, the deadline to
file for fees in the proper court (the Federal Circuit) had
passed. See id. at 273, 276.

But the Third Circuit recognized that the Federal Circuit would
have had jurisdiction over the fee petition “had it been filed
as an original petition with that court.” Id. at 276.
Backdating jurisdiction to the time of the original filing, the
Third Circuit sent the petition to the Federal Circuit “in the
interest of justice.” Id.

b) Martinez-Nieto

A newer Third Circuit case shares the same holding. 1In
Martinez-Nieto v. Attorney General of United States, 805 F.
RApp’x 131 (3d Cir. 2020), a person petitioned the Third Circuit
to review a decision of the Board of Immigration Appeals. See
id. at 133-34. He filed his petition on the last possible day -
-- and, mistakenly, in the district court instead of the court
of appeals. See id. at 135.

The Third Circuit explained that the two criteria of Section
1631 were met: the district court lacked jurisdiction, and a
transfer would serve the interest of justice. See id. at 135.
It therefore assumed jurisdiction over the otherwise time-barred
petition, since it “would have been able to exercise
jurisdiction on the date that the petition was filed in the
District Court.” Id.
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Like Miller, Martinez-Nieto parallels the facts here. A
petitioner filed his action in a court that lacked jurisdiction.
By the time he sought to fix his error, the right court could no
longer exercise jurisdiction because of a procedural hurdle. A
transfer “in the interest of justice” cured this problem by
backdating jurisdiction in the receiving court to the time at
which the petition was originally filed.

c) Other Cases

Miller and Martinez-Nieto are no outliers.

Before, after, in between them, Third Circuit cases have pointed
in the same direction: Section 1631 vests a court with precisely
the jurisdiction it would have had at the time of the original
case’s filing. See Xu, 2024 WL 2185060, at *1; Forkpa-bio v.
Att’y Gen. of U.S., 296 F. App’x 239, 243 n.4 (3d Cir. 2008);
Mejia-Juarez v. Att’y Gen. of U.S., 287 F. App’x 204, 205 n.1l
(3d Cir. 2008); Keller v. Petsock, 849 F.2d 839, 843 (3d Cir.
1988); cf. Monteiro v. Att’y Gen. of U.S., 261 F. App’x 368, 369
(3d Cir. 2008); Lawal v. Ashcroft, 89 F. App’x 774, 776 (3d Cir.
2004); Campbell v. Off. of Pers. Mgmt., 694 F.2d 305, 309 n.6
(3d Cir. 1982).

V. Section 1631 and Two Further Issues

The analysis set out in Part IV establishes that this case,
filed in New York on March 9 at 4:40am, must be treated as if it
had been filed in New Jersey on March 9 at 4:40am --- under the
authority of Section 1631.

This establishes that this Court has jurisdiction.

After all, the Petitioner was in custody in New Jersey on March
9. The Petition must be treated as if it was filed here in New
Jersey at that same moment. And per the Supreme Court in
Padilla: that adds up to jurisdiction. See Padilla, 542 U.S. at
447 (so holding); see generally Part II.

But there are two complexities.

The first: what of the fact that the Petitioner, here in New
Jersey when the Petition was filed, is now in Louisiana?
Jurisdiction may well have been proper in New Jersey on March 9.
But is jurisdiction still proper today, now that the Petitioner
is no longer in New Jersey?
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The Court’s conclusion: yes, for the reasons set out in Part VI.

The second issue: what of the fact that the Petitioner has not
named as a respondent either the warden of the Louisiana
facility (where he is now in custody) or the warden of the
facility in New Jersey (where he was in custody while here)?
That is generally required. See Anariba, 17 F.4th at 444
(holding that a habeas petition that challenges ICE custody must
generally name as the respondent the warden of the facility
where the person is held).

Jurisdiction might well have been proper in New Jersey on March
9. But is jurisdiction still proper given that he has not sued
the relevant warden?

The Court’s conclusion: again, yes, for the reasons laid out in
Part VII.

Take all this up now, in the next two Parts.

VI. The Endo Rule

As noted just above, see Part V, this Court’s jurisdiction is
not undone because the Petitioner is no longer in New Jersey,
having been moved to Louisiana after the Petition was filed.

The basis for this conclusion is a rule --- call it “the Endo
Rule” --- that a habeas court that otherwise has jurisdiction
over a case does not lose that jurisdiction just because the
habeas petitioner has been moved out of the district.

Is that rule good law? This Part shows that it is.

The Court moves through the background quickly --- describing
the key Supreme Court decision in this area and the two
competing understandings of it, only one of which supports the
referenced Endo Rule. See Part VI.A.

From there, the Court explains that any debate that there once
may have been is now over. The Endo Rule is now the law. See
Part VI.B.

And under the Endo Rule, this Court --- which otherwise has
jurisdiction, see Part IV --- does not lose that jurisdiction
because the Petitioner was transferred from New Jersey to
Louisiana.
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A. Background

Start with the key Supreme Circuit case, Ex parte Endo, 323 U.S.
283 (1944).

Mitsuye Endo, an American citizen, was removed from her home and
detained in a California “relocation center,” along with
thousands of other Japanese-Americans. See id. at 284-85, 288.

While confined at the “center,” she filed a habeas petition in a
California federal court. See id. at 285.

The petition was denied, Endo appealed, and while the appeal was
pending she was moved out of California and to a different
facility, this one in Utah. See id.

The case went to the Supreme Court, which held Endo should be
released. See id. at 304. But how? Could the California court

issue a habeas corpus writ releasing Endo --- even though she
had been moved out of California?

Yes, the Supreme Court held. See id. at 307.

* * *

How to understand the Supreme Court’s Endo decision?

On some accounts, the decision was not about the California
court’s power after Endo was moved to Utah. Rather, the
decision was about whether the case had become moot because the
people who were originally named as respondents in the habeas
petition were no longer Endo’s immediate custodians.

On this reading, the Supreme Court in Endo held no more and no
less than this: the case before it was not moot. See id. at
305.

On that interpretation, Endo defeats any argument that a case in
which a habeas petitioner has been moved is not ripe for
decision —--- but it does not affirmatively supply a basis for
the first court (the California court) to continue to exercise
jurisdiction.
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There is some language in Endo that supports a mootness-flavored
reading. See id. And over the years, some courts have
foregrounded the mootness/ripeness aspects of the decision.??

* * *

But there is another interpretation of Endo --- one focused
squarely on the idea that a court keeps power over a habeas
case, even after the petitioner-detainee may have been
transferred out of the court’s territory.

That reading is true to the Endo Court’s language. See id. at
306-07 (stating that the California federal court “acquired
jurisdiction” when Endo filed her habeas petition, and kept the
case because the objective of the habeas corpus statute “may be
in no way impaired or defeated by the removal of the prisoner
from the territorial jurisdiction of the District Court,” and
the habeas “decree of the court [can be] made effective if a
respondent who has custody of the prisoner is within reach of
the court’s process even though the prisoner has been removed
from the district since the suit was begun”).

And that reading is in keeping with broader jurisdictional
principles.

Diversity jurisdiction, for example, locks in at the time a case
is filed --- and survives changing circumstances down the line.

That is true as to changes in the parties’ citizenship. See
Louisville, N.A. & C.R. v. Louisville Tr. Co., 174 U.S. 552, 566
(1899) (so holding); McCracken v. ConocoPhillips Co., 335 F.
App’x 161, 162 (3d Cir. 2009) (same).

And it is also true as to changes in the amount in controversy.
See St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283,

22 See, e.g., Copley v. Keohane, 150 F.3d 827, 829-30 (8th Cir.
1998); Sharp v. Ciccone, 360 F.2d 605, 606 (8th Cir. 1966);
Factor v. Fox, 175 F.2d 626, 628-29 (6th Cir. 1949); White v.
Gilley, 2023 WL 5987206, at *2-3 (E.D. Ky. Sept. 13, 2023);
Dailey v. Pullen, 2023 WL 3456696, at *3 (D. Conn. May 15,
2023); Parker v. Hazelwood, 2019 WL 4261832, at *6 (D.N.H. Sept.
9, 2019); Gonzalez v. Grondolsky, 152 F. Supp. 3d 39, 44-45 (D.
Mass. 2016); Bowen v. Harris, 224 F. Supp. 976, 977-78 (W.D. Mo.
1964) .
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289-90 (1938) (so holding); Auto-Owners Ins. Co. v. Stevens &
Ricci Inc., 835 F.3d 388, 395-96 (3d Cir. 2016) (same).

Or take this example: jurisdiction over in rem civil forfeiture
and admiralty proceedings is generally determined by the
physical location of the “res,” the thing, at the moment when a
case 1is initially filed and the res is seized. See Republic
Nat’1l Bank of Mia. v. United States, 506 U.S. 80, 84-85 (1992).

The res might later wind up leaving the physical jurisdiction of
a district court. Maybe it is moved. Or maybe it is sold off,
and the cash goes somewhere else.

What then for the court’s Jjurisdiction? The answer: the court
that initially had jurisdiction generally keeps it. See
Republic Nat’1l Bank, 506 U.S. at 84; see also, e.g., United
States v. Real Props. & Premises, 521 F. App’x 379, 383 (6th
Cir. 2013) (applying Republic Nat’l Bank to retain
jurisdiction); Vitol, S.A. v. Primerose Shipping Co. Ltd., 708
F.3d 527, 540-41 (4th Cir. 2013) (same, as to gquasi in rem
proceedings); Ventura Packers, Inc. v. F/V Jeanine Kathleen, 424
F.3d 852, 860-61 (9th Cir. 2005) (in rem).?:

23 This has essentially been the rule since the early days of
this Republic. See, e.g., The Little Charles, 26 F. Cas. 979,
982 (C.C.D. Va. 1818) (No. 15,612) (Marshall, C.J.) (in a case
regarding the seizure of a vessel, “[t]lhere must be seizure to
vest the jurisdiction. But it is not believed that the
continuance of possession, is necessary to continue the
jurisdiction. It is a general principle, that jurisdiction,
once vested, is not divested, although a state of things should
arrive in which original Jjurisdiction could not be exercised.”);
The Rio Grande, 90 U.S. (23 Wall.) 458, 463 (1875) (similar).
Note that there are exceptions to the rule. Jurisdiction, for
example, can be lost if a change in circumstances renders any
judgment “useless,” because there is nothing left within the
court’s Jjurisdiction to collect against. See Republic Nat’l
Bank, 506 U.S. at 85-87; see also Cmty. Bank of Lafourche v.
Lori Ann Vizier, Inc., 541 F. App’x 506, 513 (5th Cir. 2013);
FEurasia Int’l, Ltd. v. Holman Shipping, Inc., 411 F.3d 578, 583-
84 (5th Cir. 2005); Woodlands Ltd. v. Nationsbank, N.A., 164
F.3d 628, *5-6 (4th Cir. 1998); United States v. One Parcel of
Real Estate at 3262 SW 141 Ave., Mia., 33 F.3d 1299, 1303-04
(11th Cir. 1994); Newpark Shipbuilding & Repair, Inc. v. M/V
Trinton Brute, 2 F.3d 572, 573 (5th Cir. 1993).
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B. Consensus Understanding

As alluded to just above, see Part VI.A, there has been a debate
over the years as to how to most faithfully read Endo.

But that back and forth is now over. The Supreme Court has made
clear that Endo is not a mootness case but a jurisdictional one.
Per the Court in Padilla:

Endo stands for the important but limited

proposition that when the Government moves a
habeas petitioner after she properly files a
petition naming her immediate custodian, the
District Court retains jurisdiction and may

direct the writ to any respondent within its
jurisdiction who has legal authority to
effectuate the prisoner’s release.

Padilla, 542 U.S. at 441 (emphasis added).

That might have been dicta, but other cases’ holdings point the
same way.

Take, for example, Anariba v. Director Hudson County
Correctional Center, 17 F.4th 434 (3d Cir. 2021).

There, a person detained in New Jersey filed a habeas petition.
See id. at 436. The petition was denied. Transferred to a
detention facility outside New Jersey, he made a new filing,
which the Third Circuit took as a motion to reconsider the
habeas ruling. See id. at 439, 444.

Could the motion be taken up, even though the habeas petitioner
was no longer in New Jersey? Yes, the Third Circuit answered,
see 1id. at 445-46 --- because like Padilla, it took Endo as
supporting continued jurisdiction in a habeas court, even after
the habeas petitioner was moved out of the relevant district.
The Third Circuit cited Endo and Padilla. See id.

And it noted:

Our precedent likewise reflects an adherence
to the general rule articulated in Endo,
that the government’s post-filing transfer
of a § 2241 petitioner out of the court’s
territorial jurisdiction does not strip the
court of jurisdiction over the petition.
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Id. (citing Ex parte Catanzaro, 138 F.2d 100, 101 (3d Cir.
1943)) .24

And from Catanzaro:

[W]e do not believe that passing about of
the body of a prisoner from one custodian to
another after a writ of habeas corpus has
been applied for can defeat the jurisdiction
of the Court to grant or refuse the writ on
the merits of the application.

138 F.2d at 101.

All of this is consistent with other Third Circuit cases. See,
e.g., Hoffman v. Warden Phila. FDC, 2022 WL 1564177, at *2 (3d
Cir. May 18, 2022); McGee v. Martinez, 490 F. App’x 505, 506 (3d
Cir. 2012); Brown v. Yates, 154 F. App’x 319, 320 (3d Cir.

2005) .25

And the district courts of this Circuit have treated the matter
as done and settled: a habeas court with jurisdiction does not
lose it because the detainee has been moved out of the district.
See, e.g., Summers v. FCI Loretto Warden, 2025 WL 72797, at *1
(W.D. Pa. Jan. 10, 2025); Saillant v. Hoover, 2020 WL 4924567,
at *2 (M.D. Pa. Aug. 21, 2020); Guerrero Sanchez v. Sabol, 2019
WL 1977922, at *5 n.14 (M.D. Pa. May 3, 2019); Almahdi v.
Rabsatt, 2015 WL 5567312, at *2 (D.N.J. Sept. 22, 2015); McGee

24 See also Anariba, 17 F.4th at 448 (“Allowing a district court
to retain jurisdiction for all post-filing proceedings

despite a detainee’s transfer out of the territorial
jurisdiction of the district court in which the § 2241 petition
was filed, would minimize incentives for Government abuse of the
already turbulent ICE transfer process.”).

25 Other circuit courts take the same approach. See Roberts v.
LeJeune, 43 F.4th 695, 698 (7th Cir. 2022); Lennear v. Wilson,
937 F.3d 257, 263 n.l (4th Cir. 2019); Pinson v. Bekebile, 604
F. App’x 649, 652-53 (10th Cir. 2015); White v. Lamanna, 42 F.
App’x 670, 671 (6th Cir. 2002); Vasquez v. Reno, 233 F.3d 688,
695 (lst Cir. 2000); Francis v. Rison, 894 F.2d 353, 354 (9th
Cir. 1990); Harris wv. Ciccone, 417 F.2d 479, 480 n.l1 (8th Cir.
1969); see also Stokes v. U.S. Parole Comm’n, 374 F.3d 1235,
1237-39 (D.C. Cir. 2004); Henderson v. INS, 157 F.3d 106, 125
(2nd Cir. 1998).
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v. Martinez, 2011 WL 5599338, at *2 (M.D. Pa. Nov. 17, 2011);
Dandridge v. Schultz, 2007 WL 4300846, at *8 n.3 (E.D. Pa. Dec.
6, 2007); Qiang v. Dist. Dir. for Immigr. Customs Enf’t, 2006 WL
3762029, at *2 (M.D. Pa. Dec. 20, 20006); Parra v. U.S. Parole
Comm’n, 2005 WL 8164431, at *2 n.3 (W.D. Pa. Dec. 13, 2005); Bah
v. Wagner, 2005 WL 83259, at *1 (E.D. Pa. Jan. 13, 2005); Miller
v. United States, 2004 WL 887420, at *1 (E.D. Pa. Apr. 23,
2004); Chavez-Rivas v. Olsen, 194 F. Supp. 2d 368, 371 (D.N.J.
2002); Caballero v. United States, 145 F. Supp. 2d 550, 558
(D.N.J. 2001); see also White v. Grace, 2005 WL 1309044, at *4
(M.D. Pa. June 1, 2005).

* * *

Bottom line: the Endo Rule is the law --- and under that rule
this Court retains the jurisdiction it had over this case, see
Part IV, even though the Petitioner is now in Louisiana.

VII. The Immediate Custodian Rule

To this point, the Court has determined that it properly
acquired jurisdiction over this case because, under 28 U.S.C.
§ 1631, the Petition counts as if it was filed here at around
4:40am on March 9 --- when the Petitioner was in New Jersey.
See Part IV.

And as set out just above, see Part VI, jurisdiction has stayed
with the Court since March 9 --- even though later on March 9
the Petitioner was moved to Louisiana and remains there.

There is, though, one remaining issue.

As noted, see Part II and Part V, habeas petitions must name as
a respondent the detainee’s “immediate custodian.” See
generally Padilla, 542 U.S. at 435. For a person being detained
in connection with an immigration matter, the immediate
custodian i1s the warden of the detention center. See Anariba,

17 F.4th at 444.

The Petitioner did not name any warden.

That was no surprise --- at the time she put together a filing
on his behalf, the Petitioner’s lawyer thought he was in New
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York. It would not have made sense for her to name the warden
of a New Jersey facility.?26

Is this an issue? As a practical matter, not always.

When a habeas case is filed in the wrong district and then sent
to another, the petitioner often simply adds a proper
respondent-warden in the new district --- and things are wrapped
up that way.?’

But that is not required.

A court does not have jurisdiction unless the proper immediate
custodian is named as a respondent on the petition. See
Padilla, 542 U.S. at 441. A respondent-custodian can choose to
walive objections to personal jurisdiction. See Dufur v. U.S.
Parole Comm’n, 34 F.4th 1090, 1096-97 (D.C. Cir. 2022); Flynn v.
Kansas, 299 F. App’x 809, 810 n.3 (10th Cir. 2008); Smith wv.
Idaho, 392 F.3d 350, 355-56 (9th Cir. 2004). But he or she does
not need to.

26 Naming a New Jersey warden while confident that her client
was in New York might have been in some tension with the
lawyer’s professional obligations. See Fed. R. Civ. P. 11(b);
cf. Moore’s Federal Practice § 11.11. And note that the law has
long expected lawyers working on behalf of detainees to do the
legwork needed to name the right custodian, even when doing so
is very difficult. See, e.g., Paul D. Halliday, Habeas Corpus:
From England to Empire 43 (2010) (describing 17th- and 18th-
century practice).

27  For cases in which courts have gone down that route or a
similar one, see, for example: Jackson v. Chapman, 589 F. App’x
490, 491 n.1 (1llth Cir. 2014); Kordelski v. Jordan, 111 F. App’x
557, 558 n.* (10th Cir. 2004); Stanley v. Calif. Sup. Ct., 21
F.3d 359, 360 (9th Cir. 1994); West v. Louisiana, 478 F.2d 1026,
1029 (5th Cir. 1973); Medina v. People, 2020 WL 5217150, at *6
(C.D. Cal. July 28, 2020); Bradley v. U.S. Parole Comm’n, 2017
WL 2604267, at *1 n.2 (M.D. Pa. May 23, 2017), report and
recommendation adopted by 2017 WL 2592403 (M.D. Pa. June 15,
2017); Forney v. Recktenwald, 2014 WL 4437552, at *1 (M.D. Pa.
Sept. 9, 2014); Burns v. Weber, 2010 WL 276229, at *5 (D.N.J.
Jan. 19, 2010); see also Bridges v. Chambers, 425 F.3d 1048,
1049 (7th Cir. 2005); Smith v. Idaho, 392 F.3d 350, 353 n.3 (9th
Cir. 2004); Cruz-Aguilera v. INS, 245 F.3d 1070, 1073 n.2 (9th
Cir. 2001).
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That is in essence the tack the Respondents take here.

First, they argue that this Court lacks Jjurisdiction because the
Petitioner’s current immediate custodian (the warden of the
Louisiana facility where he is held) is not named as a
respondent. See Motion to Dismiss at 6 (implying this

argument); Transcript at 17:14-19, Khalil v. Joyce, No. 25-01963
(D.N.J. Mar. 28, 2025) (“March 28 Transcript”).

And this might be a practical problem.

There are hard territorial limits on a habeas court’s
jurisdiction. This Court’s habeas power ends at the state line.
Out-of-state “long arm” Jjurisdiction is available in most other
civil cases, but not in this one. See Padilla, 542 U.S. at 444-
45; see also Gonzalez v. Grondolsky, 152 F. Supp. 3d 39, 44 (D.
Mass. 2016) (interpreting Padilla); Qiang, 2006 WL 3762029, at
*2 (same); see generally Brian R. Means, Postconviction Remedies
§ 12:5 (2024) (describing Padilla).

So 1f the Louisiana warden must be named, the Court might not be
able to reach him or her.

And second, the Respondents argue that even if the Petition were
treated as having been filed on March 9, there is no
jurisdiction here because a New Jersey warden was never named.
See Motion to Dismiss Brief at 8 (“Because [the Petitioner’s]
original petition was improper, no court has yet had proper
habeas jurisdiction over this matter.”); March 28 Transcript at
8:25 to 9:12.

* * *

Neither of these arguments works.

The first argument, as to the Louisiana warden, runs aground on
the Supreme Court’s Endo Rule, see Part VI, for reasons
explained below in Part VII.A.

The second argument, as to the New Jersey warden, makes for a
closer question. But it, too, does not work --- in light of the
“unknown custodian” exception most commonly associated with
Judge Bork’s decision in Demjanjuk v. Meese, 784 F.2d 1114 (D.C.
Cir. 1986). This is explained in Part VII.B.
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A. The Louisiana Warden

Recall that under the Endo Rule a court retains jurisdiction
over a habeas petitioner even after the petitioner is moved out
of the court’s territory. See Part VI.

But how can this work?

Assume that the court decides that the petitioner must be
released. The court then would be expected in the ordinary case
to issue a writ to the petitioner’s immediate custodian. But
the court does not have obvious direct power over the custodian.
After all, in the Endo situation the immediate custodian is by

definition physically outside the court’s jurisdiction.?28

Something needs to give. Either the Endo idea that the court
keeps Jjurisdiction as the petitioner is moved about. Or the
idea that habeas writs can run only to the immediate custodian.

The Supreme Court’s choice: to relax the immediate custodian
rule.?? Per the Padilla Court:

Endo stands for the . . . proposition that
when the Government moves a habeas
petitioner after she properly files a
petition naming her immediate custodian, the
District Court retains jurisdiction and may
direct the writ to any respondent within its
jurisdiction who has legal authority to
effectuate the prisoner's release.

542 U.S. at 441.

28 “By definition” because Endo is about detainees who are moved
outside a court’s territory. And immediate custodians are
always physically with detainees. See Padilla, 542 U.S. at 444
("“By definition, the immediate custodian and the prisoner reside
in the same district.”). That is what makes them “immediate”
custodians. See Yi v. Maugans, 24 F.3d 500, 508 (3d Cir. 1994)
(“"[I]t is the warden that has day-to-day control over the
prisoner and who can produce the actual body.”).

29 In a somewhat analogous non-habeas context, courts have seen
things differently --- and held that it is the retain-
jurisdiction principle that might not be sustainable. See
footnote 23 (discussing the “useless judgment” rule).
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Who has “legal authority”? A senior supervisor of the immediate
custodian.

For example, in the Endo case itself, the California court did
not have power over Endo’s Utah-based immediate custodian. See
323 U.S. at 285. But that did not matter, the Supreme Court
explained. The California court had jurisdiction over an up-
the-chain supervisor of the immediate custodian, and the
supervisor could tell the immediate custodian to release Endo.
See id. at 304-05.

Come back now to this case.

Here, there was no need for the Petitioner to have named the
Louisiana warden as a respondent. This is because one of the
warden’s senior supervisors is named --- and that is what is
needed under the Supreme Court’s decisions in Padilla and Endo.

The senior supervisor-respondent is the Secretary of Homeland
Security. See footnote 4. Her cabinet department includes ICE.
See Clark v. Martinez, 543 U.S. 371, 375 (2005). And ICE runs
the facility where the Petition is currently detained. See
Joyce Declaration 9 18-19.

Moreover, as the Respondents concede, the Secretary “is within
the Court’s jurisdiction.” See Respondents’ Letter (Mar. 28,
2025) (ECF 140). Therefore, if it came to it, this Court could
order the Secretary to direct the immediate custodian to release
the Petitioner.

B. The New Jersey Warden

Come now to a final immediate custodian issue.

The Petition, as discussed above, was filed in New York on March
9, and must be treated as if it was filed in New Jersey at that
moment. See Part IV.B. But the Petition said nothing about the
Petitioner’s then-custodian --- the warden of the New Jersey
facility where he was then held.

That seems at first glance to run afoul of the immediate
custodian rule. After all, Jjurisdiction requires not only that
the petitioner be in the district --- but also that his
immediate custodian be named as a respondent on the petition.
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See Padilla, 542 U.S. at 435, 442. And here no New Jersey
warden was named. 30

The Court’s concludes that, on the facts here, this is no bar to
jurisdiction.

To explain why, the Court first sets out some relevant (and
uncontested) facts, see Part VII.B.1l, and then describes the
unknown custodian exception to the immediate custodian rule.
See Part VII.B.2. The Court then determines, see Part VII.B.3,

that the exception applies to this case --- and excuses the
Petitioner’s failure to name a New Jersey warden. See Part
VII.B.3.

1. Facts

Move now through some of the relevant facts.

The Petitioner, as previously noted, was arrested at around

8:30pm on March 8. See Greer Declaration 4 4; Joyce Declaration
@ 7. The arrest took place in Manhattan. See Joyce Declaration
Q 7.

One of the arresting agents said to the Petitioner’s wife that
he was being taken to a particular and prominent local building.
See Declaration of Noor Ramez Abdalla (ECF 55) (“Abdalla
Declaration”) 9 14; see also Greer Declaration 9 7. The
building is in Manhattan.

A lawyer for the Petitioner then “worked all night to draft a
habeas petition.” Greer Declaration I 9. It was electronically
filed at 4:40am, see id., in the federal court in Manhattan.

Why there? Per the lawyer:

At the time of filing the petition, we had
every reason to believe that Mahmoud [the

30 The Endo Rule, as discussed just above in Part VI, is not
relevant. It is about a transfer (in this case, to Louisiana)
after jurisdiction has attached --- not about whether
jurisdiction properly attached in the first place. It allows
for loosening of the immediate custodian rule at Time 2, after a
person has been moved. See Part VI.A. But it does not purport
to say anything as to the immediate custodian rule for the
earlier period, at Time 1.
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Petitioner] was detained in New York because
of what the DHS agent told his wife and the
ICE Online Detainee Locator System.

I originally checked the ICE locator around
10 PM on Saturday, March 8th and Mahmoud was
not in the system. I checked again at 1:35
AM on Sunday, March 9th and it said he was
in custody in New York and to call the field
office. I checked again at 4:29 AM on
Sunday, March 9th and it said the same
thing. I checked again at 8:30 AM on
Sunday, March 9th and Mahmoud was still
listed as being detained in New York.

Id. 99 9-10.

In a nutshell: the Petitioner filed in Manhattan because
affirmatively-supplied information said he was there. The
arresting agent pointed to Manhattan, and so did the online
“detainee locator” --- it “located” the Petitioner in New York,
both before and after the filing was made there.

But as has been discussed, the Petitioner was moved from
Manhattan to New Jersey during the early hours of March 9, about
80 minutes before the Manhattan petition was filed. Compare
Joyce Declaration 1 14, with Greer Declaration T 9.

Could the Petitioner have told his lawyer or someone else that
he had been moved to New Jersey? The evidence on this point is
from the Petitioner, and has not been disputed:

The moment I arrived [in New Jersey], I told
the officers that I needed to call my
attorney. They told me to ask another guy
at the facility. I asked that guy, and he
said I needed to wait until I was processed.

Khalil Declaration { 9.

Later, in the morning, I asked a female
officer to allow me to call my attorney, and
she told me, like the first guy, to wait
until I was processed.

Id. 1 12.
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Could someone have determined in real time that the Petitioner
had been moved to New Jersey, such that the Petition, then being
prepared, might have listed a New Jersey warden as a respondent?

Nothing in the record suggests that. And there is no suggestion
that anyone connected with the Petitioner was sitting on their
hands. The lawyer worked through the night on a habeas
petition, and re-checked the “detainee locator” ten or so
minutes before filing. See Greer Declaration {9 9-10.

Per the Petitioner’s wife’s declaration:

I was unable to sleep that night, first
working with Amy [the lawyer] to secure
immigration counsel for Mahmoud and then
trying to find a way to make contact with
him. The lawyers relayed to me that he
seemed to be in Manhattan throughout the
night, according to an ICE locator. By the
early morning, they had filed a lawsuit in
federal court, with my consent.

Within a few hours and still in the early
morning on Sunday, the locator showed
Mahmoud as being held at an immigration
detention facility in Elizabeth, New Jersey.
I immediately went there, desperate to see
my husband. I attempted to see him twice
and was told by employees at the facility
that he was not there, and that I would not
be able to see him. I waited outside of the
facility for approximately two hours and was
never able to see or be in contact with
Mahmoud.

Abdalla Declaration 99 15-16.

Based on the undisputed evidence here, the Court finds that, as
of the time she filed the petition on March 9, the Petitioner’s
lawyer had been affirmatively and persistently led to believe he
was in Manhattan;3! that she relied on that information; and that

31 The record here does not provide any obvious reason to
conclude that the information supplied by the arresting agent,
or posted on the website, was provided in bad faith or with an
intent to deceive. But no definitive findings are necessary on
this point. This is because the application of the unknown
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in spite of her best efforts there was no realistic way for her
to know that the Petitioner was, in fact, in New Jersey when she
filed the Petition.

All of this leads, all but necessarily, to another finding: as
of the time she filed the Petition, there was no real way for
the Petitioner’s lawyer to know that, at that moment, the
Petitioner’s immediate custodian was a New Jersey warden. After
all, there was no way for her to know he was in New Jersey.

2. The Unknown Custodian Exception

Situations like the above are rare. A lawyer for a person in
custody can almost always name the detainee’s immediate
custodian. But not always, and that is when the unknown
custodian exception to the immediate custodian rule kicks in.

Take it up here.

* * *

The unknown custodian exception is often associated with Judge
Bork, who issued a relevant in-chambers opinion in Demjanjuk v.
Meese, 784 F.2d 1114 (D.C. Cir. 1986).

In federal custody and soon to be extradited, the Demjanjuk
petitioner applied for a habeas writ, but the United States
declined to say where he was. See id. at 1115-16. What to do?
How to satisfy the immediate custodian rule when there is no
sense of where the detainee is (and therefore who his immediate
custodian 1is)?

In these circumstances, Judge Bork held that the habeas petition
before him could be assessed on the merits. See id. at 111l6.

It was the more [lpracticall] solution, Judge Bork ruled. Id.
This even though it was at odds with the district of confinement
rule, of which more soon, because it was anyone’s guess whether
the petitioner was in DC, where Judge Bork sat. And this even
though it was at odds with the immediate custodian rule, for the
same reason.

ANY 44

Given that the immediate custodian was unknown, Judge Bork
relaxed the immediate custodian rule --- and allowed the
Attorney General to be named as the respondent on the habeas

custodian exception, as discussed below, does not turn on the
presence of such factors.
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petition, on the theory that the Attorney General was the
ultimate supervisor of the immediate custodian --- whoever that
custodian might turn out to be. See id.

That, in a nutshell, is what the unknown custodian exception
does. It opens up an exception to the otherwise-applicable
immediate custodian rule when, on the facts of a given case, the
immediate custodian simply cannot be known.

* * *

Is this rule the law of the land? The Supreme Court’s Padilla
opinion suggests the answer is yes.

In Padilla, Chief Justice Rehnquist wrote for five Justices.
Two of those Justices, in a concurrence, proposed an exception
to the immediate custodian rule. See 542 U.S. at 454 (Kennedy,
J., concurring). The Chief Justice rejected this exception.
“No exceptions to this rule, either recognized or proposed,
apply here.” 1Id. at 435-36. The “proposed” exception was
clearly the one offered up by the two concurring Justices ---
the Chief Justice had cited it. See id. at 436.

But what were the “recognized” exceptions? The Chief Justice’s
opinion suggests two, and each laid out in footnote 18 of the
Padilla opinion. That footnote reads in part:

Demjanjuk v. Meese, 784 F.2d 1114
(C.A.D.C.1986), on which the dissent relies,
is similarly unhelpful: When, as in that

case, a prisoner is held in an undisclosed
location by an unknown custodian, it is
impossible to apply the immediate custodian
and district of confinement rules. That is
not the case here, where the identity of the
immediate custodian and the location of the
appropriate district court are clear.

542 U.S. at 450 n.18 (cleaned up).

And at another point in the opinion, the Chief Justice explained
that, on the facts of the Padilla case itself, “the identity of
the immediate custodian” was not “shrouded . . . in secrecy.”
Id. at 449 n.17.

All of this suggests that the Padilla majority took Judge Bork’s
unknown custodian exception as part of our law.

51

Add.054



Case 2:25-Ca<H FBNEF-MRdcunmmduhent 183ge: Eed 0Daw Filed Fax@42Q2%7 PagelD:
823

After all, as far as “proposed” and “recognized” exceptions
went, the unknown custodian exception was on the “recognized”
side of the line. And the Padilla Court took the exception as a
given, with the facts of the case to be measured against it (was
the immediate custodian “shrouded . . . in secrecy”?).

* * *

The United States has generally taken the same basic approach.
Where the issue has come up around the country, it has argued
that the unknown custodian exception does not match the facts of
a particular case. See Appellee’s Brief at 25, Remy v.
Chadbourne, 184 F. App’x 79 (2d Cir. 2006) (No. 05-0602), 2006
WL 6263982; Brief for John Ashcroft Attorney General of the
United States at 33, Filsaime v. Ashcroft, 393 F.3d 315 (2d Cir.
2004) (No. 03-2221), 2004 WL 3525390, at *33; Respondents’ Reply
Memorandum in Support of Motion to Dismiss Improper Respondents
at 6 n.3, Ali v. Obama, 741 F. Supp. 2d 18 (D.D.C. 2010) (No.
10-1020), 2008 WL 8202651; Memorandum in Support of Motion to
Dismiss, at 10, Baez v. INS, 2005 WL 3541030 (E.D. La. Oct. 25,
2005) (No. 03-1568), 2003 WL 25713262.

But it does not appear to have contended that the unknown
custodian exception is in some sense itself incorrect as a
matter of law.

* * *

Lower court opinions have also treated the unknown custodian
rule as a basic part of our law.

In United States v. Moussaoui, 382 F.3d 453 (4th Cir. 2004), for
example, a defendant sought access to a trial witness held in
military custody via a writ of habeas corpus ad testificandum,
but the immediate custodian was unknown. See id. at 465.

No matter, the Fourth Circuit held. “[Tlhe immediate custodian
[was] unknown. Under such circumstances, the writ is properly
served on the prisoner’s ultimate custodian.” Id. (citing
Demjanjuk, 784 F.2d at 1116).

The “ultimate custodian” in Judge Bork’s case was the Attorney
General who supervised all the federal prisons in which the
habeas petitioner might have been held. See Demjanjuk, 784 F.2d
at 1116. In Moussaoui, the “ultimate custodian” was the
Secretary of Defense, who supervised all the Nation’s troops,
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some of whom were said to be holding the witness. 382 F.3d at
465.

Moussaoul does not stand alone.

In United States v. Paracha, 20060 WL 12768 (S.D.N.Y. Jan. 3,
2006), aff’d, 313 F. App’x 347 (2d Cir. 2008), the court came to
the same conclusion on virtually the same facts. Witnesses were
said to be in the custody of the United States “in undisclosed
locations abroad.” Id. at *5. Could a habeas writ issue for
their testimony? Yes, the Court held, citing the unknown
custodian exception: because “the immediate custodian is
unknown, a writ may properly be served on the prisoner’s
ultimate custodian.” Id. at *6 (citing Demjanjuk and
Moussaoui) . And so the writ went to the Secretary of Defense.
See id.

Another example. In Ali v. Ashcroft, 2002 WL 35650202 (W.D.
Wash. Dec. 10, 2002), a habeas class action named the Attorney
General as respondent. See id. at 3. What about the immediate
custodian rule? Per the district court, this did not matter:
“[a] nationwide habeas class with the Attorney General as
respondent is appropriate when the location of the putative
class members is unclear.” Id.

In dicta, the lower federal courts have consistently embraced
the unknown custodian exception to the immediate custodian rule.
See, e.g., Vasquez, 233 F.3d at 696; Roman, 340 F.3d at 325;
Aransevia v. McKelvy, 77 F. App’x 531 (D.C. Cir. 2003); Guerra
v. Meese, 786 F.2d 414, 416 n.1 (D.C. Cir. 1986); Hamama V.
Adducci, 2017 WL 2806144, at *2 (E.D. Mich. June 26, 2017);
Heras-Quezada v. Terry, 2012 WL 13076586, at *2 (D.N.M. July 17,
2012), report and recommendation adopted by 2012 WL 13076297
(D.N.M. Sept. 10, 2012); Bailes v. Quinlan, 1988 WL 58914, at *1
n.3 (D.D.C. May 20, 1988); cf. Blackmon v. England, 323 F. Supp.
2d 1, 4 (D.D.C. 2004).

And a standard treatise has put it this way: “The ‘immediate
custodian’ rule . . . is inapplicable . . . where the prisoner’s
current whereabouts are unknown.” Randy Hertz & James S.
Liebman, 1 Federal Habeas Corpus Practice & Procedure § 10.1
(7th ed. 2015); accord Brian R. Means, Federal Habeas Manual

§ 1:93 (2024) (“"[W]lhere the immediate custodian is unknown, the
writ may be served on the prisoner’s ultimate custodian.”).
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3. Applying the Unknown Custodian Exception

The unknown custodian exception is an established part of
federal law, see Part VII.B.2Z2, and under it the immediate
custodian rule can be set aside in “limited and special
circumstances.” Demjanjuk, 784 F.2d at 1116.

Which ones? When the identity of the immediate custodian is
virtually unknowable.

That was the case here.

The Petitioner’s lawyer, the Court has found, was affirmatively

led to believe that he was in New York --- and because no phone
calls were allowed, the Petitioner could not undo the
impression. See Part VII.B.1.

What happens when the unknown custodian exception applies? The
Petitioner is permitted to name not his immediate custodian, as
is normally required, but his “ultimate” custodian. See
Demjanjuk, 784 F.2d at 1116; Moussaoui, 382 F.3d at 465;
Paracha, 2006 WL 12768, at *6.

And that is what the Petitioner did here. His Petition, filed
on March 9, named as a respondent the Secretary of the
Department of Homeland Security. She is the ultimate supervisor
of any possible warden of a New Jersey detention facility.

All of this adds up the conclusion that the Respondents’ New
Jersey-focused immediate custodian argument is not persuasive.
The Petitioner did not name as a respondent his immediate New
Jersey custodian. But he did not need to. That custodian was
not only unknown to the Petitioner’s lawyer, but virtually
unknowable to her. And so the Petition could clear the bar by
doing what it did --- naming the Petitioner’s ultimate
custodian, the Secretary of Homeland Security.

* * *

Take now three points related to the above conclusion, each
rooted in a comparison of this case to Demjanjuk.

a) ”"If Known”

The first point: in some ways, this is an easier case for
application of the unknown custodian exception than Demjanjuk --
- given where this case is procedurally and where that one was.
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To see the point, note that a federal habeas court exercises a
package of powers. The “power to entertain a prisoner’s request
that the court direct a habeas writ to a custodian” is one of
these powers. Lee Kovarsky, A Constitutional Theory of Habeas
Power, 99 Va. L. Rev. 753, 757 (2013). Another power typically
comes into play later, the “power to issue a habeas writ
instructing a custodian to produce the body and justify
detention.” Id.; see also id. at 763-65 (describing habeas
procedure at common law); Halliday, Habeas Corpus: From England
to Empire at 39-63 (setting out, historically, the set of
procedures that were bundled together in order “to produce the
body”) .

Judge Bork used the unknown custodian rule through to the end of
the case --- at the merits stage.

But this case is at a much earlier point. All that is in play
for now is the table-setting question, the Court’s “power to
entertain a prisoner’s request that the court direct a habeas
writ to a custodian.” Kovarsky, A Constitutional Theory of
Habeas Power, 99 Va. L. Rev. at 757.

And at this earlier point in the litigation, there is more
flexibility in terms of a petitioner naming the correct
custodian.

The habeas statute, for example, is cleaved in two.

Section 2243 covers the later stages of a habeas case, on
merits/remedy. See 28 U.S.C. § 2243. Section 2242 covers the
earliest stage --- what is essentially the pleading stage, where
this case is now.

In turn, Section 2242 is more forgiving when it comes to naming
precisely the right custodian. See 28 U.S.C. § 2242 (indicating
that a habeas petition “shall allege . . . the name of the
person who has custody over [the petitioner] . . . if known”)
(emphasis added); see also Nguyen v. Kissinger, 528 F.2d 1194,
1204 n.17 (9th Cir. 1975) (the section “requires the naming of
the custodian ‘if known,’ seemingly contemplating the power of
the district court to develop the fact if unknown”). Section
2243, which kicks in later, has no “if known” carve-out.

Judge Bork, as noted, applied the unknown custodian exception
through to what was the last stage of the habeas proceeding. He
ruled on the merits of the habeas petition before him, see
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Demjanjuk, 784 F.2d at 1116-18, but even at that point no
immediate custodian had been named.

It is a lighter 1lift than that to apply the unknown custodian
exception to this case now --- at the beginning of the habeas
process, when Congress has suggested (through the “if known”
language) something of a different approach to unknown custodian
issues. Cf. Armentero v. INS, 340 F.3d 1058, 1068 (9th Cir.
2003), reh’g granted, opinion withdrawn, 382 F.3d 1153 (9th Cir.
2004), opinion after grant of reh’g, 412 F.3d 1088 (9th Cir.
2005) (“[Wlhile a petitioner’s immediate physical custodian is
typically a proper respondent . . . the statutory custodian
requirement of 28 U.S.C. § 2241 is sufficiently flexible to
permit the naming of respondents who are not immediate physical
custodians if practicality, efficiency, and the interests of
justice so demand.”) .32

b) The District of Confinement Rule

Turn now to another reason why it is more straightforward to
apply the unknown custodian exception in this case than in
Demjanjuk.
To see the point, first take a step back.

* * *

The law often channels cases to particular courts based on
fixed-in-advance criteria, like where an event took place or

where a defendant lives. See Daimler AG v. Bauman, 571 U.S.
117, 128 (2014); Atl. Marine Constr. Co. v. U.S. Dist. Ct. for
the W. Dist. of Tex., 571 U.S. 49, 55-56 (2013). Applying pre-

baked rules of this sort has a number of effects, including
paring back possible forum-shopping.

32 At a later stage in the proceedings here, would the unknown
custodian exception continue to excuse not naming the New Jersey
warden who apparently held the Petitioner as of March 9? That
question is for later. But it also may never come up. The
Petitioner has sought permission to amend the Petition, see
Opposition Brief at n.l, to add appropriate respondents now that
the dust has settled, and it is clear where the Petitioner was
on March 9 at 4:40am. That request is hereby granted, and the
Petition may be amended to add additional respondents, provided
the amended petition is filed before 5:00pm on April 3.
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Habeas law i1s no exception. It too has rules that send certain
cases to certain courts. And limiting forum-shopping is also a

key purpose of those rules.

The rules are reflected in Congress’ 1867 amendments to the
habeas statute, under which the district courts have power to
grant habeas writs --- but only “within their respective
jurisdictions.” 28 U.S.C. § 2241 (a).

Congress, per the Supreme Court, “thought [it] inconvenient,
potentially embarrassing, certainly expensive and on the whole
quite unnecessary to provide every judge anywhere with authority
to issue the Great Writ on behalf of applicants far distantly
removed from the courts whereon they sat.” Carbo v. United
States, 364 U.S. 611, 617 (1961).

Judicial practice reflects this same concern, and courts have
long held that a habeas writ cannot typically issue as to a
person in custody outside the borders of the district in which
the habeas court sits. See, e.g., United States ex rel.
Harrington v. Schlotfeldt, 136 F.2d 935, 940 (7th Cir. 1943);
United States ex rel. Belardi v. Day, 50 F.2d 816, 817 (3d Cir.
1931); In re Boles, 48 F. 75, 75-76 (8th Cir. 1891); Ex parte
Yee Hick Ho, 33 F.2d 360, 361 (N.D. Cal. 1929); Ex parte Gouyet,
175 F. 230, 233 (D. Mont. 1909); see also Carbo, 364 U.S. at 616
(describing an unreported decision in which Chief Justice Chase,
riding circuit, “rejectl[ed] an application for the Great Writ

from a prisoner on the ground that he was incarcerated outside
his circuit”) .33

33 This may sometimes have been the approach in pre-1867 cases,
too. See, e.g., In re Bickley, 3 F. Cas. 332, 333 (S.D.N.Y.
1865) (No. 1,387) (discussing “actual confinement” of the
prisoner in the court’s district). As to a possible reason why,
note that the 1867 amendments’ reference to habeas courts’
“respective jurisdiction” is often taken to mean the district

courts’ territorial jurisdiction. See Padilla, 542 U.S. at 442-
44; see also, e.g., Ex parte Kenyon, 14 F. Cas. 353, 354
(C.C.w.D. Ark. 1878) (No. 7,720). But that may not have added

qgquite so much. Especially in the pre-“long arm” era,
territorial limits on the jurisdiction of the federal courts
were often thought to already exist, flowing from the fact that
Congress in 1789 had opted to divide the Nation into distinct

territorial districts. (For an example of this approach, see
Justice Washington’s opinion in Ex parte Graham, 10 F. Cas. 911
(C.C.E.D. Pa. 1818) (No. 5,657).) On this understanding,
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In the mid-20th century, the Supreme Court began to refer to

this approach in shorthand --- as the “district of confinement
rule.” See Ahrens, 335 U.S. at 210 (Rutledge, J., dissenting)
(using the term “district of confinement”); Carbo, 364 U.S. at

618 (same); Braden, 410 U.S. at 499 n.l15 (same); see generally
Padilla, 542 U.S. at 442 (“[T]he traditional rule has always
been that the Great Writ is issuable only in the district of
confinement.”) (cleaned up).

The district of confinement rule is this: “for . . . habeas
petitions challenging present physical confinement, Jjurisdiction
lies in only one district: the district of confinement.”
Padilla, 542 U.S. at 443 (emphasis added).

But this line can be hard to hold.

Habeas is a remedy that runs to a detainee’s custodian, on the
theory that it is the custodian who can release the detainee if
ordered to do so by a court. See, e.g., id. at 435; Braden, 410
U.S. at 494-95; Wales v. Whitney, 114 U.S. 564, 574 (1885); see
also 28 U.S.C. § 2243.

And that can fold complexity into the mix.

Sometimes, for example, a person might be detained in district A
while his custodian is in both district A and district B. This
may be the case when the custodian is physically in district A
but exercises power in both district A and district B. Does
this mean that the case can go forward in both the district of
confinement (A) and also in one of the districts where the
custodian is located (B)? Does the background district of
confinement rule get overridden or softened?34

Or take another example.

Think of a federal criminal prisoner, held in a prison in
district A under the authority of the Attorney General, as in
some sense all or virtually all federal criminal prisoners are.
Can her habeas case go forward only in district A (because that

territorial limits on jurisdiction in habeas cases may have been
taken as the background assumption --- confirmed and made more
explicit in the 1867 statutory amendment, but not newly
established by it.

3 The Third Circuit has suggested that the answer is no, the
action goes forward only in A. See Day, 50 F.2d at 817-18.
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is her “district of confinement”), or can it go forward in any
of the country’s 94 judicial districts that she picks? (The
theory for going forward in any of the 94 districts would be
that the Attorney General is legally present in each district,
cf. Fed. R. Civ. P. 4(1i) (2), and that, if ordered to do so by
any district court, the Attorney General can as a practical
matter direct the release of a person confined in district A.3%)

* * *

All of this points to habeas law’s core challenge in this area:
to prevent the district of confinement rule (habeas cases
generally go forward only in the district where the petitioner
is held) from being undermined by the fact that habeas cases
must always run against a custodian (who may well be somewhere
else, outside the district of confinement).

A critical part of the Supreme Court’s approach to this issue
has been to adopt the immediate custodian rule.

That rule tells habeas petitioners to name nearby officials
(like the warden of a detention facility, see Padilla, 542 U.S.
at 435, Yi v. Maugans, 24 F.3d 500, 507 (3d Cir. 1994)), and not
far-off supervisors (like the warden’s boss in another state or
back in Washington) .

In habeas challenges to present physical
confinement, . . . the district of
confinement is synonymous with the district

33 If a habeas case can go forward anywhere a petitioner
chooses, the forum-shopping would become severe. Per Judge
Easterbrook:

National venue would mean that one
idiosyncratic district or appellate court
anywhere in the nation could insist that the
entire federal government dance to its tune.
Requiring prisoners to litigate where they
are confined . . . not only distributes
business among the district courts and
circuits but also allows important issues to
percolate through multiple circuits before
the Supreme Court must review a disputed
qguestion.

al-Marri, 360 F.3d at 710.
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court that has territorial jurisdiction over
the proper respondent. This is because

the immediate custodian rule
applies . . . . By definition, the
immediate custodian and the prisoner reside
in the same district.

Padilla, 542 U.S. at 444 (cleaned up).

Whenever a § 2241 habeas petitioner seeks to
challenge his present physical custody
within the United States, he should name his
warden as respondent and file the petition
in the district of confinement.

This rule, derived from the terms of the
habeas statute, serves the important purpose
of preventing forum shopping by habeas
petitioners. Without it, a prisoner could
name a high-level supervisory official as
respondent and then sue that person wherever
he is amenable to long-arm Jjurisdiction.

The result would be rampant forum shopping,
district courts with overlapping
jurisdiction, and the very inconvenience,
expense, and embarrassment Congress sought
to avoid when it added the jurisdictional
limitation 137 years ago.

Id. at 447 (cleaned up).
The immediate custodian rule, in short, checks all the boxes.

It tells habeas petitioners who to sue: the immediate custodian.
And zeroing in on the immediate custodian prevents any possible
end-run around the district of confinement rule --- because an
immediate custodian is always in the same district where the
petitioner is confined.

Put differently, the immediate custodian rule eases the possible
tension between (1) the overarching district of confinement rule
and (2) the idea that all habeas petitions must name a
custodian.

The reason is that, under the immediate custodian rule, these
two always point in the same direction. Why? Because the
district of confinement rule focuses on where a habeas
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petitioner is. And the immediate custodian rule focuses on a
custodian who is always with the petitioner. A person in

ANY

custody and his immediate custodian are,
at 444, always in the same place.

[b]y definition,” id.

* * *

Against the backdrop set out above, come back to Demjanjuk and
then to this case.

In Demjanjuk, Judge Bork relaxed the immediate custodian rule
because the custodian was unknown. See Part VII.B.Z2.

But doing so in that case was an especially large leap. This
was because in Demjanjuk, relaxing the immediate custodian rule
(via the unknown custodian exception) potentially threatened to
undermine one of the key reasons the immediate custodian rule is
there in the first place --- to prevent habeas petitions from
going forward in a place that is not the district of
confinement.

After all, the Demjanjuk petition was filed before Judge Bork in
Washington, DC. But the Demjanjuk petitioner may not have been
confined there. Where he was being held was unknown to the
court. See Demjanjuk, 784 F.2d at 1115-16. He could Jjust as
easily have been in custody in Texas or Michigan or Maine. Any
federal judge in America might have been asked to use the
unknown custodian exception and get to the merits, just as Judge
Bork was asked to (and did). Cf. id. at 1116 (“[i]t 1is
impracticable to require the attorneys to file in every
jurisdiction”).

* * *

But this case poses none of these issues.

This case, as filed on March 9 at 4:40am, can go forward in New
Jersey because that is where the Petitioner was confined at that
moment. See Part VII.B.1l. And because New Jersey was the
district of confinement then, this case can go forward only in
New Jersey, unless it is now dismissed and re-filed elsewhere.

See Padilla, 542 U.S. at 443 (“[Flor . . . habeas petitions
challenging present physical confinement, jurisdiction lies in
only one district: the district of confinement.”) (emphasis
added) .

This means that relaxing the immediate custodian rule here ---
because as of the time of filing on March 9 the Petitioner’s
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lawyer could not know that the Petitioner was in New Jersey —---
does not open the door to forum-shopping. The case as filed can
go forward only here. The other 93 districts, where the
Petitioner was nowhere to be found, are out of the gquestion.

Indeed, relaxing the immediate custodian rule here has precisely
the opposite effect of forum-shopping.

It opens the way to this case continuing in the district that
was the single district of confinement at the moment the
Petition was filed. The unknown custodian exception does this
by removing an impediment to this case going forward in New
Jersey, the district of confinement (the impediment being the
contention that the immediate custodian rule was violated
because no New Jersey custodian was timely named as a
respondent) .

* * *

To put the point in a different way:

Per the Supreme Court, the immediate custodian rule exists in
part to protect the district of confinement rule.

If the unknown custodian exception to the immediate custodian
rule makes sense even where (as in Demjanjuk) it seems to
undermine the district of confinement rule, then there is an
all-the-stronger case for applying the unknown custodian
exception here.

Why? Because applying the unknown custodian exception in this
case actively advances the district of confinement rule.
Applying the exception here helps ensure that this case goes
forward in the district of confinement, New Jersey, where the
Petitioner was held when the Petition was filed.

If the unknown custodian exception can apply (as in Demjanjuk)
even in the teeth of the district of confinement rule --- why
not apply it where, as here, it is the way to make that rule
stick?

c) Conclusion
The unknown custodian exception applies here. See Part VII.B.3.
And in two important ways it makes more sense to apply the
exception in this case than it did in Demjanjuk. See

Parts VII.B.3.a-b.
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In another sense, though, Demjanjuk was a stronger and easier
case for application of the unknown custodian exception.

That is the subject of this section.

* * *

Per the Supreme Court, courts must apply the habeas statute with
an eye to the underlying equitable nature of the writ. See
Brown v. Davenport, 596 U.S. 118, 132 (2022); Holland v.
Florida, 560 U.S. 631, 646 (2010); Boumediene v. Bush, 553 U.S.
723, 780 (2008); Munaf v. Green, 553 U.S. 674, 693 (2008);
Schlup v. Delo, 513 U.S. 298, 319 (1995).

And it appeared in Demjanjuk that, if the unknown custodian
exception were not brought to bear, no habeas petition could
have been heard anywhere in the United States (save, perhaps, by
a Supreme Court Justice). After all, the location of the
petitioner was being kept confidential. See Part VII.B.3. No
proper custodian could be named anywhere because no custodian
could be named --- and this would have been as much a problem
for a habeas petition filed in DC, where the case was brought,
as it would have been anywhere else.

From an equitable perspective, this suggests that Demjanjuk was

a more persuasive case for application of the unknown custodian

exception. Without that exception, the Demjanjuk case could not
go forward anywhere. But this case, without the exception, can

simply be dismissed and refiled in Louisiana. 3¢

36 The equities, as referenced here, have nothing to do with the
merits. Not in this case --- the Court expresses no view on the
case’s merits. And not in Demjanjuk --- where Judge Bork was
convinced that the petition before him was plainly not
persuasive on the merits. See 784 F.2d at 1116-17. (To be
sure, there may be a way in which habeas law and Judge Bork’s
view of the merits came together in Demjanjuk. The habeas
petition came to Judge Bork in the first instance, and he was a
circuit judge. He decided that it was not worth the time to
remand the case to a district court, see id. at 1115, as would
typically be done under Federal Rule of Appellate

Procedure 22 (a), because the case was plainly doomed on the
merits. See id. The case being in a circuit court, and not a
district court, meant no real possibility of fact-finding,
whereas a district judge could presumably have considered
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* * *

To unpack the point a bit more, in Demjanjuk the unknown
custodian exception was the last resort. It was applied, and
the case was considered. But if the exception was not applied,
there would have been no way for the petitioner to seek habeas

relief --- not in Washington, DC, (where no custodian was named)
and not anywhere else (where there would have been the same
problem). Without leaning on the unknown custodian exception,

there could have been no habeas remedy anywhere.?37

Here, things are different. 1If the unknown custodian rule is
not applied here, this case might arguably need to be dismissed.
But if so, a habeas petition can still be presented. The

Petitioner is now detained in Louisiana, and he can presumably
refile a habeas petition there.

In that sense --- and it is plainly an important one --- this
case 1s a less compelling one for application of the unknown
custodian exception than Demjanjuk was.

* * *

That point moves the needle, but not far enough. And on balance
the Court’s judgment remains the same: that the unknown
custodian exception applies here.

First, the exception applies on its face, see Part VII.B.3, and,
while it is associated with Demjanjuk, the exception is bigger
than just that case. See VII.B.2. Second, applying the
exception here is generally consistent with the habeas statute.

allowing for some tightly-limited discovery to identify a
custodian. See, e.g., Magaleh v. Hagel, 738 F.3d 312, 325-26
(D.C. Cir. 2013), vacated in part on unrelated grounds sub nom.
al-Najar v. Carter, 575 U.S. 908 (2015) (describing

jurisdictional discovery in the habeas context). The lack of a
named custodian --- an issue addressed in Demjanjuk through the
unknown custodian exception --- might conceivably have been

handled in a narrower way, and in a factual way rather than a
legal way, i1f Judge Bork had viewed the petition as even
potentially having merit, such that a remand to the district
court could have made sense.)

37 And in such a circumstance, there might be an argument that
applying the unknown custodian exception is constitutionally
required, by the Suspension Clause. Cf. Roman, 340 F.3d at 325.
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See Part VII.B.3.a. And third, on the facts of this particular
case, the unknown custodian exception vindicates the district of
confinement rule, and in that sense protects against forum-
shopping. See Part VII.B.3.b.

All that weighs heavily.

Moreover, applying the unknown custodian exception in this case
is in the interest of the equitable concerns that the Supreme
Court has long invoked in habeas law.

If the unknown custodian exception does not apply here, and this
case 1is therefore dismissed, it is true that the Petition can be
refiled in another federal court.

But it is also true that if the exception does not apply, and
the case is dismissed on that basis, then the implication would
be that there can be a period of time during which a person can
be arrested in the United States and then moved by federal
officials, during which period no habeas court would have the
power to hear him out --- even though, as here, his lawyers and
family cannot determine where he is only because they have been
given inaccurate information about his whereabouts, and because
he has not been allowed to correct that information by making a
phone call.

A detainee in that situation would not be able to file a habeas
petition in his original place of confinement, because he is no
longer there. See Khalil, 2025 WL 849803, at *14 (so holding).

And without the benefit of the unknown custodian exception, he
might well not be able to file a habeas petition in the place
where he was moved --- because when he filed in the first
location he did not name his second custodian (who was then
unknown) .

Looking back from the perspective of today, April 1, that may
not seem like very much. The Petitioner is now in Louisiana.
He can file a habeas petition from there.

But that is not the only perspective.

The implication of not applying the unknown custodian exception
here is that, as of March 9, the Petitioner, detained in the
United States, would not have been able to call on any habeas
court. Not in Louisiana, New York, or New Jersey. And not
anywhere else, either.
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That is too far. Our tradition is that there is no gap in the
fabric of habeas --- no place, no moment, where a person held in
custody in the United States cannot call on a court to hear his
case and decide it. See, e.g., 3 William Blackstone,
Commentaries *131 (“[T]he sovereign is at all times entitled to
have an account, why the liberty of any of her subjects is
restrained, wherever that restraint may be inflicted.”); accord,
e.g., Boumediene, 553 U.S. at 741; 2 Joseph Story, Commentaries
on the Constitution of the United States § 1341, p. 237 (3d ed.
1858) .

VIII. Conclusion and Next Steps

The Court’s conclusion: it has jurisdiction over this case and
the Respondents’ motion to dismiss must therefore be denied.

* * *

Recall for a moment the basis for this conclusion.

A habeas court generally has jurisdiction (1) where the habeas
petitioner is physically in the court’s district when (2) he
files his habeas petition. See Part II.

Here, each box is checked. The Petitioner was in New Jersey on
March 9 at 4:40am. And Congress has required that the Petition
must be taken as having been filed in New Jersey at that same
moment. See Part IV.

That vested this Court with Jjurisdiction.

The Court’s jurisdiction is not defeated by the Petitioner
having been moved to Louisiana. See Part VI.

And the Court’s jurisdiction is not undone, either, by the
Petition not having named either a Louisiana or New Jersey
warden. See Part VII.

* * *
Before concluding, note that this case is postured in an unusual

way. But in rare circumstances, other courts have dealt with a
case that, in some ways, has similar facts to this one.

In such cases, a habeas petition is filed in Place 1 while the
petitioner is actually in Place 2; and by the time a court sends
the case to a court in Place 2, the petitioner has been moved to
Place 3.
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These cases have all landed on the same conclusion as this
Court: jurisdiction i1s proper in Place 2. See Golding v.
Sessions, 2018 WL 6444400 (S.D.N.Y. Dec. 6, 2018); Simpson vVv.
Ashcroft, 321 F. Supp. 2d 13 (D.D.C. 2004); Belvett v. Ashcroft,
2002 WL 287839 (S.D.N.Y. Feb. 27, 2002). Here, that place is
New Jersey.

* * *

In the ordinary course, the Court’s decision today would likely
be unappealable. But there may be reasons for allowing an
interlocutory appeal here under 28 U.S.C. § 1292(b). The Court
will solicit the parties’ views on this question.

But discussion about an interlocutory appeal may turn out to be
unnecessary. The Respondents, for example, may opt to waive
their right to further challenge this Court’s jurisdiction (and
venue) over the Petition. As to that point, the Court will
solicit the Respondents’ views pursuant to an Order. It will
issue shortly.

* * *

For the reasons set forth above, the Respondents’ motion to
dismiss is denied.

It is on this 1st day of April, 2025, so O RED.

Michael E. Farbiarz, U.S.D.J.
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U.S. Department of Justice
Civil Division

April 2, 2025

By ECF
Honorable Michael E. Farbiarz

United States District Judge
U.S. Post Office & Courthouse
Federal Square

Newark, New Jersey 07101

Re:  Khalil v. Joyce, et al., Civ. Act. No. 25-1963 (MEF) (MAH)
Government’s Response to Court’s Order (ECF Nos. 153, 154)

Dear Judge Farbiarz:

In response to this Court’s inquiry (ECF No. 153, at 67), the Government believes that an
interlocutory appeal is appropriate. The issue presented is of tremendous and recurring importance.
It is one (at minimum) “as to which there is substantial ground for difference of opinion,” as the
Court’s own extended analysis makes plain. 28 U.S.C. § 1292(b). And resolving this issue in the
Government’s favor would “materially advance the ultimate termination of the litigation,” because it
goes to this Court’s jurisdiction. Id. By the same token, declining to certify an interlocutory appeal
would hazard judicial economy, because all of the Court’s subsequent decisions may end up resting
upon a jurisdictional premise that an appellate court may later correct. To help facilitate the Court’s
decision here, the Government has already obtained authorization from the Acting Solicitor General
to seek an interlocutory appeal in this matter, and would apply for one from the Third Circuit should
this Court so certify. See zd. As for the Court’s other inquiry as to waiver (ECF No. 153, at 67, ECF
No. 154), the Government does not waive any future challenges to the Court’s jurisdiction and venue
in this matter.
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Respectfully submitted,

YAAKOV M. ROTH
Acting Assistant Attorney General
Civil Division

DREW C. ENSIGN

Deputy Assistant Attorney General

AUGUST E. FLENTJE
Acting Director

SARAH S. WILSON
Assistant Director

s/ Dhruman Y. Sampat
DHRUMAN Y. SAMPAT

Senior Litigation Counsel

Office of Immigration Litigation
General Litigation and Appeals Section
PO Box 878, Ben Franklin Station

Washington, D.C. 20044
dhruman.y.sampat@usdoj.gov
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MAHMOUD KHALIL,
No. 2b-cv-01963 (MEF) (MAH)
Petitioner,

ORDER
v.

WILLIAM P. JOYCE et al.,

Respondents.

The Court indicated that it would solicit the parties’ views on
whether an interlocutory appeal might be appropriate here under
Title 29, United States Code, Section 1292(b). See Opinion and
Order {(ECF 153) at 67.

The parties shall state their views, in letters to be filed on or
before 2:30pm on April 3. Each letter shall be no more than two
single-spaced pages and shall explain, in that party’s view, why
the Section 1292 standard is or is not met.

IT IS on this 2nd day of April, 2025, so ORDERED.

e

Y/

Michael E. Farbiarz, U.S.D.J.
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U.S. Department of Justice
Civil Division

April 3, 2025

By ECF
Honorable Michael E. Farbiarz

United States District Judge
U.S. Post Office & Courthouse
Federal Square

Newark, New Jersey 07101

Re:  Khalil v. Joyce, et al., Civ. Act. No. 25-1963 (MEF) (MAH)
Government’s Response to Court’s Order (ECF No. 159)

Dear Judge Farbiarz:

Respondents (“the Government”) submit this letter in response to this Court’s order (ECF
No. 159). Interlocutory review under § 1292(b) is appropriate if there is (1) a controlling question of
law, (2) about which there is substantial ground for difference of opinion, the immediate resolution
of which by the appeals court will (3) materially advance the ultimate termination of the litigation.
Those preconditions are satisfied here. And for that reason, the Government believes that the Court
should certify the question of whether a district court has habeas jurisdiction over a habeas petition
improperly filed in a separate district, where the petitioner has since been transferred to a third.

The Court’s Opinion Involves a Controlling Question of Law.

Here, the issue of habeas jurisdiction controls the rest of this litigation. Before this Court now
are Khalil’s applications for (i) bail-pending habeas; (ii) habeas relief; and (iii) a preliminary injunction
(covering much of the same core relief). The first two matters obviously depend on this Court’s habeas
ruling; and the third rests on the same foundation, because (at most) this Court’s power to review the
amended petition and issue interim relief is derivative from its habeas jurisdiction. If this Court lacks
habeas jurisdiction, then the jurisdictional foundation for any subsequent decision would be lacking.
And any decision regarding any of those matters would be null-in-void. See Guzgzman v. Moshannon 1V alley
Processing Ctr., Civ. Act. No. 24-1054 (JKS), 2024 WL 1251170, at *1 (D.N.J. Mar. 22, 2024) (“District
courts are limited to granting habeas relief within their respective jurisdictions, so that the court issuing
the writ has jurisdiction over the custodian.”); Augustin v. City of Philadelphia, No. 14-CV-4238, 2016
WL 7042215, at *1 n.1 (E.D. Pa. Apr. 8, 20106) (noting a “controlling question of law must encompass
at the very least every order which, if erroneous, would be reservable error on final appeal”); Knopek
v. Downey, 963 F. Supp. 2d 378, 398 (M.D. Pa. 2013) (same); Cadillo v. Stoneleigh Recovery Assocs., L.LC,
No. CV177472SDWSCM, 2018 WL 702890, at *1 (D.N.]. Feb. 2, 2018) (same).
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The Court’s Ruling Presents a Substantial Ground for a Difference of Opinion.

The Court relied on 28 U.S.C. § 1631 to determine that it could exercise jurisdiction over the
named respondents in the petition. See Opin. at 25-36. But respectfully, there is ample room to disagree
with that decision.

For one, while § 1631 is intended to “cure” defects in “jurisdiction,” it does not independently
vest federal district courts with any new authority. Nor do its general terms allow courts to sidestep
the specific requirements for issuing habeas relief included within § 2241. While § 1631 states that an
action “shall proceed” as if filed originally in the transferee district, that phrase is best read in a more
technical light (e.g., compliance with local rules and procedures). See Griffin v. United States, 621 F.3d
1363, 1365 (Fed. Cir. 2010) (“The purpose of § 1631 is ‘to cure want of jurisdiction’ and allow unwary
litigants who file in the wrong courts to avoid fechnical obstacles, such as statutes of limitations.”)
(emphasis added). It does not charge district courts with conducting an entire case on a fiction, nor
avoiding otherwise binding jurisdictional limits.

For another, this Court’s § 1631 interpretation is strained on its own terms. Habeas actions
are “unique,” meaning the civil-action label “is gross and inexact.” Harris v. Nelson, 394 U.S. 286, 291,
293-94 (1969). Habeas actions are “not automatically subject to all the rules governing ordinary civil
actions.” Schlanger v. Seamans, 401 U.S. 487, 490 n.4 (1971). And as the Third Circuit has held in
analogous contexts, the term “civil action” does not always include habeas petitions, such as when it
comes to the Prison Litigation Reform Act (“PLRA”) or the Equal Access to Justice Act (“EAJA”).
See Santana v. United States, 98 F.3d 752, 754-55 (3d Cir. 1996) (PLRA); Daley v. Fed. Burean of Prisons,
199 F. App’x 119, 121 (3d Cir. 2006) (EAJA).

Resolution on Habeas Jurisdiction would Materially Advance the Ultimate Termination of the
Litigation

The Third Circuit’s resolution of this question would undeniably and materially advance the
ultimate termination of the litigation. Reversal would terminate this case, and that is dispositive. See
Jobnson v. Nat'l Collegiate Athletic Ass’n, 108 F.4th 163, 183 (3d Cir. 2024) (Porter, J., concurring); contra
L.R. v. Manbheim Tp. School Dist., 540 F. Supp. 2d 603, 613 (E.D. Pa. 2008) (“Here, a successful
interlocutory appeal by Plaintiff would result in neither the termination nor the narrowing of this
litigation.”).

Finally, there is no doubt that the question here is deeply important, and likely to recur. Indeed,
this issue is being litigated in similar cases currently taking place within the First, Second, Third, and
Fourth Circuits, at least. And there is every reason to think it may come before this District again.
Both judicial economy and the uniform application of immigration law would thus materially benefit
from a prompt decision from the Third Circuit on where these sorts of suits should be litigated.
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Respectfully submitted,

YAAKOV M. ROTH
Acting Assistant Attorney General
Civil Division

DREW C. ENSIGN

Deputy Assistant Attorney General

AUGUST E. FLENTJE
Acting Director

SARAH S. WILSON
Assistant Director

s/ Dhruman Y. Sampat
DHRUMAN Y. SAMPAT

Senior Litigation Counsel

Office of Immigration Litigation
General Litigation and Appeals Section
PO Box 878, Ben Franklin Station

Washington, D.C. 20044
dhruman.v.sampat@usdoj.cov
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April 3, 2025
Hon. Michael E. Farbiarz, U.S.D.J.
U.S. Post Office & Courthouse
Newark, New Jersey 07101

Re:  Certification of Interlocutory Appeal of ECF 153 (Khalil v. Joyce, No. 25-cv-1963)
Dear Judge Farbiarz:

The basic policy of the courts, since “the beginnings of the federal judicial system,” has been to
postpone appellate review until after the entry of final judgment. Bachowski v. Usery, 545 F.2d
363, 367 (3d Cir. 1976). The “final judgment rule,” 28 U.S.C. § 1291, serves three critical
interests: it discourages inefficient, piecemeal litigation; it protects appellate dockets from
unnecessary pressure; and it maintains the independence of the trial courts. Mohawk Indus. v.
Carpenter, 558 U.S. 100, 10607 (2009). As a narrow exception to that rule, section 1292(b) was
intended to be “sparingly applied” in rare “cases where an intermediate appeal may avoid
protracted and expensive litigation[,] and is not intended to open the floodgates to a vast number
of appeals from interlocutory orders in ordinary litigation.” Milbert v. Bison Lab’ys, Inc., 260
F.2d 431, 433 (3d Cir. 1958). In seeking immediate review of the Court’s order denying their
motion to dismiss or transfer, Op. (ECF 153), Respondents bear the burden of demonstrating
each of the three requirements of section 1292(b). See Maxlite, Inc. v. ATG Elecs., Inc., 2017 WL
215970, at *2 (D.N.J. Jan. 17, 2017). Here, they cannot meet this demanding standard—and even
if they could, the Court should exercise its total discretion under the statute to deny their request.
See Bachowski, 545 F.2d at 368; Katz v. Carte Blanche Corp., 496 F.2d 747, 754 (3d Cir. 1974).

Petitioner does not dispute that the Court’s order at some level “involves a controlling question
of law.” However, Respondents cannot remotely demonstrate the law upon which the Court’s
order relies presents a “substantial ground for difference of opinion.” Nor do the stakes of the
order—which affects a single litigant, in circumstances rarely to occur again, without impacting
substantial government policy interests—merit interrupting the course of the litigation at this
advanced juncture of the case and burdening the Third Circuit with a piecemeal appeal.

First, the Court’s opinion applied the plain text of a federal transfer statute (28 U.S.C. § 1631),
the clear legal rule concerning habeas jurisdiction (the district of confinement rule, see Rumsfeld
v. Padilla, 542 U.S. 426, 435 (2004)), and longstanding precedent regarding the movement of
habeas petitioners (Ex Parte Endo, 323 U.S. 283 (1944)). Of course, the Court applied those
established legal rules to a unique set of facts. But where “the law is well settled,” “differences of
opinion with respect to how the law should be applied to the facts of the case” do not support
certification. Fechter v. Connecticut Gen. Life Ins. Co., 800 F. Supp. 178, 181 (E.D. Pa. 1991);
see 28 U.S.C. § 1292(b) (“question[s] of law,” not fact-bound distinctions). Nor does a court’s
“extended analysis,” ECF 157, meet the bar. Instead, “[s]ubstantial grounds for difference of
opinion exist when there is genuine doubt or conflicting precedent as to the correct legal standard
applied in the orders at issue.” Bush v. Adams, 629 F. Supp. 2d 468, 475 (E.D. Pa. 2009); see
Couch v. Telescope Inc., 611 F.3d 629, 633 (9th Cir. 2010). Moreover, “just because a court is the
first to rule on a particular question” does not mean the standard is met. 2 Fed. Proc., L. Ed.

§ 3:217; see 16 Wright & Miller, Fed. Prac. & Proc. Juris. § 3930 & n.12 (3d ed.).
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There are no legitimate grounds for potential reversal of the Court’s order. As the Court
explained, the gaping hole in Respondents’ position is that it “does not reckon” at all with the
clear text of a controlling federal statute. Op. 25. On appeal, Respondents would have no
argument against the Court’s invocation of section 1631’°s mandate to treat the petition “as if it
had been filed in . . . the court to which it [wa]s transferred.” Op. 26. Given that statutory
command, they would have no argument against the Court’s straightforward application of the
Endo Rule. Op. 36-46. And they can no longer argue that the petition did not name Petitioner’s
immediate custodian. Op. 56 n.32; see Second Am. Pet. (ECF forthcoming); see also Op. 46—63.

Second, an interlocutory appeal will not materially advance the ultimate termination of the
litigation. While a successful appeal would end litigation in New Jersey, Respondents have asked
for transfer to Louisiana as an alternative to dismissal, meaning the litigation might simply
continue in a new venue (as it continued here from New York). And further, most of the litigation
costs in this case are already sunk. See Discretionary Appeals of District Court Interlocutory
Orders, 69 Yale L.J. 333, 343 (1959) (whether 1292(b) appeal involves “material” savings
depends on “the stage [of] the proceedings”). In three days’ time, three substantial motions—on
Petitioner’s return to New Jersey, release on bail, and the merits of his central claims—will be
fully briefed. Where there is “no reason to believe” that litigation “will be either protracted or
exceptionally costly,” then “the savings that would result from the possible avoidance of”
unnecessary litigation do not “warrant allowance of an immediate appeal.” Mazzella v. Stineman,
472 F. Supp. 432, 436 (E.D. Pa. 1979). With multiple substantive matters ripe for decision—of
which both parties might seek review in the near future—certification would only delay this case
rather than hasten its end, Ahrenholz v. B. of Trustees of U. of 1ll., 219 F.3d 674, 67576 (7th Cir.
2000), “compound[ing] the harm” that Mr. Khalil “suffer[s] each day,” Cobell v. Norton, 226 F.
Supp. 2d 1, 160 (D.D.C. 2002), rev’d on other grounds, 334 F.3d 1128 (D.C. Cir. 2003), and
would lead to the kind of “piecemeal appellate litigation” that Congress has long sought to
prohibit, Bachowski, 545 F.2d at 371.!

Finally, Respondents claim that the Court’s opinion decided an issue of “tremendous and
recurring importance.” ECF 157. But a 1292(b) motion is not a petition for certiorari. And
besides, the order is most important to one person in unique circumstances. The Court’s decision
does not “affect[] every habeas matter brought.” Gustafson v. Williams, 2010 WL 4316750, at *4
(D. Nev. Oct. 25, 2010). It disturbs no federal policy. It does not bind the government in other
cases anywhere, including in this courthouse. It does not put “issues of national security . . . at
stake.” Padilla ex rel. Newman v. Rumsfeld, 256 F. Supp. 2d 218, 222 (S.D.N.Y. 2003). It will not
subject the government to discovery into war efforts, nor arguably affect military detention
policy, after a court’s application of a brand-new Supreme Court constitutional test to a far-away
theater of war. Al Magqaleh v. Gates, 620 F. Supp. 2d 51, 56 (D.D.C. 2009).

True, the Court’s ruling might subject Respondents to litigation that it has a long shot of wiping
out. But litigants raise jurisdictional objections and lose them all the time, with even stronger
legal arguments for reversal, and district courts do not certify interlocutory review under
1292(b). Respondents cannot meet the high bar of showing that this case is any different.

! By default, 1292(b) certification “shall not stay proceedings.” Should Respondents seek a stay,
Petitioner would seek to vehemently oppose it, in separate briefing, as manifestly unwarranted.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
MAHMOUD KHALIL, :
Petitioner, :
: 25-CV-1935 (JMF)

-V- .

: OPINION AND ORDER
WILLIAM P. JOYCE et al., :
Respondents. :
X

JESSE M. FURMAN, United States District Judge:

At the heart of this case is the important question of whether and under what
circumstances the Government may rescind a person’s lawful permanent resident status and
remove him from the United States. It is raised by way of a petition for the writ of habeas
corpus, pursuant to 28 U.S.C. § 2241, that was filed on behalf of Mahmoud Khalil, a graduate
student at Columbia University. On March 8, 2025, immigration authorities arrested and
detained Khalil, a green card holder and the husband of a United States citizen, based on a
determination by the Secretary of State of the United States that his “presence or activities in the
United States . . . would have potentially serious adverse foreign policy consequences for the
United States.” 8 U.S.C. § 1227(a)(4)(C)(i). In his Petition, Khalil alleges that the Secretary of
State made this determination to “retaliate against and punish” him for his “participation in
protests” on and around Columbia’s campus “concerning Israel’s military campaign in Gaza.”
ECF No. 38 (“Petition”), 99 2-3. He argues that his arrest, detention, and prospective removal
violate his First Amendment right to freedom of speech, his Fifth Amendment right to due

process of law, as well as the Administrative Procedure Act, 5 U.S.C. § 706(2). Petition 9 88-
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99. He seeks an order directing his release from detention and setting aside the Secretary of
State’s determination. See id. at Prayer for Relief 9 2-3, 5-6.

These are serious allegations and arguments that, no doubt, warrant careful review by a
court of law; the fundamental constitutional principle that all persons in the United States are
entitled to due process of law demands no less.! But before the Court may review Khalil’s
allegations and arguments, it must confront a threshold question: whether it is the proper tribunal
to even consider Khalil’s Petition. Generally, a person challenging his detention through a
habeas petition is required to file that petition in the federal district where he is detained at the
time of filing and to name as the respondent the custodian detaining him there. The Supreme
Court articulated and applied these “longstanding” rules — known as the “district of
confinement” and “immediate custodian” rules — in a case that could be described as even more
extraordinary than this one: a habeas petition filed on behalf of Jose Padilla, a United States
citizen who was designated an “enemy combatant” and detained by the military. See Rumsfeld v.
Padilla, 542 U.S. 426, 449 (2004). Lower courts, including this Court, have since held that these
rules apply to habeas petitions filed by people held in immigration detention, such as Khalil, at
least to the extent that they seek release. Relying on the district-of-confinement and immediate-
custodian rules, the Government moves to dismiss Khalil’s Petition or to transfer it to the
Western District of Louisiana, where he was taken by the Government on March 10, 2025, and

has since been detained. By contrast, Khalil argues that this Court should hear his Petition; in

! In many instances, a person who argues that the Government’s efforts to remove him

from the United States are unlawful must await entry of a final order of removal and then file in
the appropriate court of appeals a petition for review of that order. See, e.g., Michalski v.
Decker, 279 F. Supp. 3d 487, 492-95 (S.D.N.Y. 2018); Yearwood v. Barr, 391 F. Supp. 3d 255,
262-63 (S.D.N.Y. 2019). The Court need not and does not address whether that is the route that
Khalil must take to raise the claims that he brings in his petition here.
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the alternative, he argues that it should be transferred to the District of New Jersey, where he was
detained at the time that his lawyer filed the Petition, not to the Western District of Louisiana.

For the reasons set forth below, the Court agrees with the Government that Khalil’s
Petition cannot be heard in this District and agrees with Khalil that it should be transferred to the
District of New Jersey, not dismissed or transferred to the Western District of Louisiana. These
conclusions flow from the undisputed fact that, at 4:40 a.m. on March 9, 2025, when Khalil’s
lawyer filed the Petition on his behalf, he was detained in New Jersey. A straightforward
application of the district-of-confinement and immediate-custodian rules therefore dictates that
Khalil’s Petition should have been filed in the United States District Court for the District of
New Jersey, not in this Court. Khalil makes various arguments in an effort to avoid that
conclusion, most notably seizing on a concurring opinion in Padilla, in which Justice Anthony
M. Kennedy, joined by Justice Sandra Day O’Connor, observed that he “would acknowledge an
exception” to the district-of-confinement and immediate-custodian rules “if there is an indication
that the Government’s purpose in removing a prisoner were to make it difficult for his lawyer to
know where the habeas petition should be filed, or where the Government was not forthcoming
with respect to the identity of the custodian and the place of detention.” 542 U.S. at 454
(Kennedy, J., concurring). But it is not clear that Justice Kennedy’s opinion is the law of the
land; nor has any court ever found that his exceptions applied. In any event, even if Justice
Kennedy’s exceptions were the law (or the Court were to adopt them), they would not aid Khalil.
That is because he has not alleged facts indicating that his transfer from this District to the
District of New Jersey — the only transfer relevant to the jurisdictional analysis — was done for
an improper purpose or that the Government was not forthcoming about his whereabouts in a
way that meaningfully affected his ability to seek, let alone obtain, judicial review of his

detention.
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For these reasons, elaborated upon below, the Court concludes that it may not entertain
Khalil’s Petition. But the Court rejects the Government’s requests to dismiss the case or to
transfer it to the Western District of Louisiana. As to the former, transfer, rather than dismissal,
is the path that courts usually take in these circumstances. That path is all the more appropriate
in this case, as dismissal would mean vacatur of this Court’s order barring Khalil’s removal from
the United States until his claims can be addressed, see ECF No. 9, and thus might allow the
Government to frustrate Khalil’s effort to obtain judicial review of his claims by removing him
from the country before a court could rule. Moreover, Khalil filed in the wrong district through
no fault of his own; his lawyer reasonably relied on the information made available to her by the
Government at the time of filing. As to the latter, the Court concludes that a straightforward
application of well-established federal law mandates transfer of the case to the District of New
Jersey because, under the immediate-custodian and district-of-confinement rules, it is the one
and only district in which Khalil could have filed his Petition at the time this action commenced.
Congress has prescribed the district to which this case must be transferred, and it is New Jersey.
The Court is no less bound by these laws to transfer to the District of New Jersey than it is bound
by the immediate-custodian and district-of-confinement rules to decline jurisdiction.

In many ways, this is indeed an exceptional case, and there is a need for careful judicial
review. Such judicial review is especially critical when, as here, there are colorable claims that
the Executive Branch has violated the law or exercised its otherwise lawful authority in an
arbitrary and discriminatory manner. See Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is
emphatically the province and duty of the judicial department to say what the law 1s.”). But the
Supreme Court has made clear that the “longstanding” immediate-custodian and district-of-
confinement rules apply without regard for whether a case is “‘exceptional,” ‘special,” or
‘unusual.”” Padilla, 542 U.S. at 449-50. And in an exceptional case, it is all the more important
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for a court to apply well-established principles to the facts, lest emotions or passions interfere
with reasoned analysis; that is the essence of the rule of law. For the reasons that follow, the
Court concludes that well-established principles call for this Court to transfer Khalil’s Petition to
the United States District Court for the District of New Jersey, and the Court orders that the case
be so transferred forthwith. To preserve the status quo and ensure that Khalil gets an opportunity
to have his claims heard in due course, the Court’s Order barring the Government from removing
Khalil, see ECF No. 9, shall remain in effect unless and until the transferee court orders
otherwise. It will be up to that court to consider Khalil’s claims as well as the motions that he
has filed to date in connection with his claims, namely a motion to transfer him from his present
place of confinement to a detention facility in this District, ECF No. 11; a motion for release on
bail, ECF No. 53; and a motion for preliminary injunctive relief, ECF No. 66.
RELEVANT FACTS

Many of the facts in this case are hotly contested. For instance, the Petition depicts
Khalil — who entered the United States in December 2022 on a student visa to attend Columbia
University’s School of International and Public Affairs, is married to a United States citizen, and
has been a lawful permanent resident since 2024 — as an outspoken but peaceful leader of
student protests held at Columbia University against Israel’s actions in Gaza since the atrocities
of October 7, 2023. Petition 99 20-29. By contrast, the Government has issued statements

29 ¢¢

describing Khalil as leading “activities aligned to Hamas,” “siding with terrorists,” and a “threat
to the foreign policy and national interests of the United States.” Id. 9 74, 76-77, 79. More
significant for present purposes, the Secretary of State has made a formal finding that Khalil’s

“presence or activities in the United States would have serious adverse foreign policy

consequences for the United States,” id. § 82; see also ECF No. 48, at 7 (Notice to Appear), and,
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on that basis, the Government apparently canceled Khalil’s green card and now seeks his
removal from the United States, see 8 U.S.C. § 1227(a)(4)(C)(1).

Significantly, however, the facts relevant to the threshold question of where this case
should be heard — all of which relate to events between March 8 and 10, 2025 — are not really
in dispute. On March 8, 2025, at approximately 8:30 p.m., agents from the United States
Department of Homeland Security (“DHS”) arrested Khalil outside his Columbia University
apartment in New York City. Petition 4 45-48; ECF No. 48 (“Mar. 14, 2025 Joyce Decl.”), § 7.
The agents approached Khalil and his wife and asked him to confirm his identity. Petition 4 47.
When he did, the agents identified themselves as DHS agents and declared that they were taking
him into custody. /d. Khalil asked why the agents were there, to which they replied that Khalil’s
visa had been revoked. Id. q 48. Khalil then called his attorney, Amy Greer, who spoke with
one of the agents present — Special Agent Elvin Hernandez — and explained that Khalil is a
lawful permanent resident. /d. §Y49-51. Hernandez responded that the State Department had
also revoked Khalil’s green card and that he would be brought before an immigration judge. Id.
9 51.%2 The agents handcuffed Khalil, then informed his wife and lawyer that they were taking
him to 26 Federal Plaza, the Immigration and Customs Enforcement (“ICE”) Field Office in
Manhattan. Id. 9 51-53. They proceeded to take him there, arriving at 9:20 p.m. Id. q 58; Mar.
14, 2025 Joyce Decl. q 7.

Once Khalil arrived at 26 Federal Plaza, ICE agents took his biometrics. Petition § 58.

While there, Khalil overheard an agent say to Agent Hernandez that “the White House is

2 The Petition alleges that when Khalil’s wife presented to one of the DHS agents

documents “confirming Mr. Khalil’s status as a lawful permanent resident,” the agent “looked
confused” and said to someone on the telephone: “‘He has a green card.”” Petition q 52.
Khalil’s wife then “heard the agent repeat that they were being ordered to bring Mr. Khalil
anyway.” Id.
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requesting an update.” Id. Khalil was then asked to sign a Notice to Appear (“NTA”) for
removal proceedings, a document that provides notice of the grounds for a noncitizen’s removal
from the country, and a Notice of Custody Determination, a document that provides notice of the
grounds for a noncitizen’s detention during removal proceedings. Id. § 59; Mar. 14, 2025 Joyce
Decl. 4 7. The Notice to Appear ordered Khalil to appear before an immigration judge at “830
Pinehill Rd, Jena, LA, 71342, LASALLE DETENTION FACILITY on March 27, 2025 at 8:30
AM.” Petition § 60; see ECF No. 48, at 7. The document was dated March 9, 2025, and the
issuing officer’s signature was timestamped at 12:40 a.m. Petition § 60; see ECF No. 48, at 7-8.
An ICE agent denied Khalil’s request to speak with his lawyer about the Notice to Appear and
the Notice of Custody Determination, and Khalil refused to sign the documents. Petition § 59.

In the meantime, Greer began checking ICE’s online Detainee Locator in an effort to
locate Khalil. She first did so at 10:00 p.m. on March 8, 2025, but Khalil was not yet listed in
the system. Id. 9§ 54. She checked the Detainee Locator again at 1:35 a.m. on Sunday, March 9,
2025, at which time Khalil was listed as being in custody in New York. Id. At 4:29 a.m., Greer
checked the Detainee Locator again and observed that Khalil was still listed as being in New
York. /d.? Eleven minutes later, at 4:40 a.m., Greer filed the Petition on Khalil’s behalf; she
filed it in this District “based on information and belief that ICE was still holding Mr. Khalil at
26 Federal Plaza” (which is located in this District). Id.; see also ECF No. 2. The Petition
named as Respondents William P. Joyce, the Acting Field Office Director of the New York Field
Office for ICE; Caleb Vitello, the Acting Director of ICE; Kristi Noem, the Secretary of DHS;
and Pamela Bondi, the Attorney General of the United States. See ECF No. 2, 99 2-5. (The

Petition has since been amended to name two additional Respondents, Donald J. Trump, the

3 Although it is immaterial for present purposes, the Court notes that, on March 9, 2025, at

2:00 a.m. (Eastern Standard Time), the time changed to 3:00 a.m. (Eastern Daylight Time).
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President of the United States; and Marco Rubio; the Secretary of State, and is now styled
“Amended Petition for Writ of Habeas Corpus and Complaint.” See Petition 4 10, 14.)
Significantly, it turns out that Khalil was no longer in the Southern District of New York
when Greer filed the Petition. Declarations filed by the Government — and not disputed by
Khalil — reveal that, on March 9, 2025, at 1:40 a.m. (Eastern Standard Time), ICE agents
transported Khalil from 26 Federal Plaza to the Elizabeth Detention Facility in Newark, New
Jersey, into which he was booked at 3:20 a.m. (Eastern Daylight Time — i.e., forty minutes after
leaving 26 Federal Plaza). See e.g., Mar. 14, 2025 Joyce Decl. § 14; see ECF No. 32 (“Mar. 12,
2025 Joyce Decl.”), § 8. According to the Government, 26 Federal Plaza is a “Hold Room
facility” used only for temporary detention and “does not have beds or overnight medical staff.”
Mar. 14, 2025 Joyce Decl. 9 13. Further, ICE policy provides that, “absent exceptional
circumstances, no detainee should be housed in a Hold Room facility for longer than 12 hours.”
1d. (discussing ICE ERO policy number 11087.2). “In compliance with this policy,” ICE
transported Khalil from 26 Federal Plaza to the Elizabeth Detention Facility. Id. 4 14. The
Government explains this move on the ground that, “[d]ue to a lack of detention space available”
to ICE’s New York Field Office, noncitizens arrested by ICE in the New York City area are
frequently detained at facilities located elsewhere. Id. § 8. It further explains that the Orange
County Jail, which is located in this District, “did not have available detention space.” Id. 9 9.
Although Khalil had left New York by 3:20 a.m. on March 9, 2025, the ICE Detainee
Locator was not updated until later that morning. See Petition § 55 (“The next morning, around
8:30 a.m. on Sunday, March 9, the ICE locator indicated that Mr. Khalil was still in New
York.”). “Sometime after 9 a.m.” that day, the Detainee Locator changed to say — accurately —
that he was detained at the Elizabeth Detention Facility in New Jersey. Id. At 9:29 am.,
Khalil’s immigration attorney twice attempted to call the Elizabeth Detention Facility, but no one
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answered. Id. Ataround 11:20 a.m. the same day, Khalil’s wife went to the Elizabeth Detention
Facility to see him, but she was informed that Khalil was not showing up in the system. /d.

At 11:30 a.m., agents removed Khalil from the Elizabeth Detention Facility to take him
to the Central Louisiana ICE Processing Facility (also known as the LaSalle Detention Facility)
located in Jena, Louisiana, where his removal hearing was noticed to occur on March 27, 2025.
Mar. 14, 2025 Joyce Decl. 9 16-17; see Petition § 60; ECF No. 48, at 7. The Government
explains that the Elizabeth Detention Facility “was experiencing and continues to experience a
bedbug issue that prevented [the facility] from accepting detainees as full transfers.” Mar. 14,
2025 Joyce Decl. § 11. Therefore, even before Khalil was moved from 26 Federal Plaza to the
Elizabeth Detention Facility, the New York ICE office had requested and secured bedspace for
Khalil from the New Orleans ICE Field Office and began arranging a flight to transport him
there at 2:35 p.m. on March 9, 2025. Id. § 12; ECF No. 72 (“Mar. 17, 2025 Joyce Decl.”), § 12.*
The Government maintains that the New York Field Office “was responsible for locating bed
space to detain Khalil,” that it “did not receive any directives or instructions pertaining to
Khalil’s detention,” and that it “made its decisions on where to detain him based solely on
operational considerations.” Mar. 17, 2025 Joyce Decl. 9 13-14.

Around noon on March 9, 2025, agents took Khalil to John F. Kennedy Airport in the
Eastern District of New York (presumably passing back through the Southern District of New
York en route). Mar. 14, 2025 Joyce Decl. § 16; see Petition 4 63. At 1:22 p.m., Khalil’s

counsel emailed ICE in an effort to reach him; at 1:47 p.m., ICE responded — truthfully — by

4 The Government represents that Khalil was one of sixteen detained noncitizens

transported from the New York Field Office’s area of responsibility to the New Orleans Field
Office’s area of responsibility between March 8, 2025, and March 9, 2025. Mar. 14, 2025 Joyce
Decl. 9 10. Most of these transfers were for ongoing detention, as with Khalil, while a “small
number” were moved there in preparation for removal from the country. Id.
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email that Khalil was in the process of being transferred to a detention facility within the New
Orleans ICE Field Office’s area of responsibility. Petition § 56. Khalil’s counsel then contacted
the U.S. Attorney’s Office for the Southern District of New York, which confirmed that Khalil
was en route to Louisiana. /d. Meanwhile, at John F. Kennedy Airport, Khalil boarded a flight
at around 2:45 p.m. that brought him to Dallas, Texas, in the Northern District of Texas. See id.
9 65. From there, Khalil was placed on another flight at around 9:30 p.m., which landed in
Alexandria, Louisiana, in the Western District of Louisiana, at around 1:00 a.m. on March 10,
2025. Id. 9 66-67. From there, agents drove Khalil to the Louisiana Detention Facility in Jena,
Louisiana, in the Western District of Louisiana, into which he was booked at 1:33 a.m. on March
10, 2025. Id. 99 67, 70; Mar. 14, 2025 Joyce Decl. § 17. He remains there today. Mar. 17, 2025
Joyce Decl. § 19. The Government represents that “ICE has no current plans or intentions to
transfer Khalil from [that facility] during the pendency of removal proceedings.” Id.
DISCUSSION

The “merits of this case” — involving, among other things, the rights of a person
lawfully present in the United States to the protections of the First and Fifth Amendments to the
United States Constitution — are “indisputably of profound importance.” Padilla, 542 U.S. at
450 (internal quotation marks omitted). As the Supreme Court has admonished, however, “it is
surely just as necessary in important cases as in unimportant ones that courts take care not to
exceed their respective jurisdictions established by Congress.” Id. at 450-51 (internal quotation
marks omitted). Thus, before the Court may address the merits of Khalil’s important claims, it
must address the Government’s contention — made in a motion to dismiss or transfer Khalil’s
Petition — that it is not the proper tribunal to hear those claims. For reasons that follow, the
Court agrees with the Government that it may not entertain the merits of Khalil’s Petition, and it
agrees with Khalil that the proper course is to transfer the Petition to the District of New Jersey.
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A. This Court Lacks Jurisdiction to Consider Khalil’s Petition

The Court begins with the central question of whether it may entertain Khalil’s Petition
given the undisputed fact that he was not in this District when his lawyer filed the Petition.

1. Applicable Law

The starting point for analysis is Rumsfeld v. Padilla, the Supreme Court’s most recent
and most relevant decision on the question of where a habeas petition can be heard. Padilla
involved a United States citizen who was initially detained in the Southern District of New York
on a material witness warrant (in connection with a grand jury investigation into the September
11th terrorist attacks), but then transferred into military custody in Charleston, South Carolina
upon being designated by President George W. Bush as an “enemy combatant.” 542 U.S. at 430.
Two days after his transfer to South Carolina, Padilla’s lawyer filed a habeas petition, pursuant
to 28 U.S.C. § 2241, in the Southern District of New York, naming as respondents the President,
the Secretary of Defense, and the Commander of the Consolidated Naval Brig in Charleston,
where Padilla was then detained. Id. at 432. The Supreme Court granted certiorari to consider,
among other things, whether Padilla properly filed his habeas petition in this District. /d. at 434.
That question, the Court concluded, “br[oke] down into two related subquestions™: first, who the
proper respondent was for Padilla’s petition, and second, where his petition seeking relief against
that respondent should have been filed. /d.

As to the former, the Supreme Court concluded that both the statutory language of the
federal habeas statute and its previous decision in Wales v. Whitney, 114 U.S. 564 (1885),
confirmed the “longstanding practice” that in a “core” habeas petition challenging “present
physical confinement,” the proper respondent is the “the warden of the facility where the
petitioner is being held,” not a “remote supervisory official.” Padilla, 542 U.S. at 435. The
Court called this the “immediate custodian rule.” Id. In reaching that conclusion, the Supreme
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Court rejected the petitioner’s argument that its decision in Ex parte Endo, 323 U.S. 283 (1944),
called for a contrary result. In Endo, the Supreme Court had allowed a habeas petition by a
Japanese-American citizen originally interned in California to proceed against the official
responsible for her custody in California, even after she was transferred to Utah. Padilla, 542
U.S. at 440. According to the Padilla Court, Endo stood only “for the important but limited
proposition” that a petitioner’s relocation after a “properly file[d]” habeas petition does not
deprive a district court of jurisdiction. /d. at 441.

As to the latter subquestion, the Court looked again to the “plain language” of the federal
habeas statute — which limits district courts to granting relief “within their respective
jurisdictions,” 28 U.S.C. § 2241 — to conclude that a habeas petition naming a prisoner’s
custodian can be filed in only one district: “the district of confinement.” 542 U.S. at 442
(internal quotation marks omitted). “The proviso that district courts may issue the writ only

29

‘within their respective jurisdictions,’” the Court reasoned, “forms an important corollary to the
immediate custodian rule in challenges to present physical custody under § 2241. Together they
compose a simple rule that has been consistently applied in the lower courts . . . : Whenever a
§ 2241 habeas petitioner seeks to challenge his present physical custody within the United States,
he should name his warden as respondent and file the petition in the district of confinement.” /d.
at 447-48. This “simple rule,” the Court continued, “serves the important purpose of preventing
forum shopping by habeas petitioners” as well as “district courts with overlapping jurisdiction.”
Id. at 447.

Applying the immediate-custodian and district-of-confinement rules, the Supreme Court
concluded that Padilla’s petition could not be heard in the Southern District of New York.

Notably, the Court rejected Padilla’s “request for a new exception” to these rules “based upon

the ‘unique facts’ of [the] case.” Id. at 441. The Court rightly acknowledged that Padilla’s
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detention was “undeniably unique in many respects” but declared that, “at bottom,” it was “a
simple challenge to physical custody imposed by the Executive — the traditional core of the
Great Writ. There is no indication that there was any attempt to manipulate behind Padilla’s
transfer . . . , and the Government did not attempt to hide from Padilla’s lawyer where it had
taken him.” Id. Later in its opinion, the majority explicitly rejected the dissent’s view that the
Court had previously “made various exceptions to the immediate custodian and district of
confinement rules whenever ‘exceptional,” ‘special,” or ‘unusual’ cases have arisen.” Id. at 448.
If the dissent’s “view were accepted,” the majority explained, “district courts would be
consigned to making ad hoc determinations as to whether the circumstances of a given case are
‘exceptional,” ‘special,” or ‘unusual’ enough to require departure from the jurisdictional rules this
Court has consistently applied. We do not think Congress intended such a result.” Id. at 450.
The majority opinion in Padilla was joined by five Justices. But one of those Justices,
Justice Kennedy, filed a concurring opinion, joined by Justice O’Connor, to make two points.
First, he noted that the rules governing habeas jurisdiction “are not jurisdictional in the sense of a
limitation on subject-matter jurisdiction” and instead implicate questions of “personal
jurisdiction or venue.” Padilla, 542 U.S. at 451 (Kennedy, J., concurring). That means both that
objections to petitions on those grounds “can be waived by the Government” and that the rules
themselves are “subject to exceptions.” Id. at 452. Second, Justice Kennedy wrote that he
“would acknowledge an exception” to the immediate-custodian and district-of-confinement rules
“if there is an indication that the Government’s purpose in removing a prisoner were to make it
difficult for his lawyer to know where the habeas petition should be filed, or where the
Government was not forthcoming with respect to the identity of the custodian and the place of
detention.” Id. at 454. If, for example, “the Government had removed Padilla from the Southern
District of New York but refused to tell his lawyer where he had been taken,” Justice Kennedy
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would have concluded that the Southern District of New York “had jurisdiction over the petition.
Or, if the Government did inform the lawyer where a prisoner was being taken but kept moving
him so a filing could not catch up to the prisoner, again, in [his] view, habeas jurisdiction would
lie in the district or districts from which he had been removed.” /d.

The Padilla Court explicitly reserved judgment on whether the immediate-custodian rule
applies in the immigration context, see id. at 435 n.8, and the Second Circuit has not decided the
issue either, see Henderson v. I.N.S., 157 F.3d 106, 128 (2d Cir. 1998). In the years since,
however, “a clear majority of courts in this circuit” — including ¢his Court, on at least five
separate occasions — “have held that the ‘immediate custodian’ rule applies” to “core”
immigration habeas cases in which a petitioner challenges his or her detention pending removal
“and that jurisdiction [in such cases] lies only in the district of confinement.” Singh v. Holder,
No. 12-CV-4731 (JMF), 2012 WL 5878677, at *2 (S.D.N.Y. Nov. 21, 2012) (internal quotation
marks omitted) (collecting cases); see Suraiya v. Cioppa, No. 18-CV-6628 (JMF), ECF No. 18
(S.D.N.Y. Aug. 6, 2018); Thomas v. Decker, No. 19-CV-8690 (JMF), ECF No. 26 (S.D.N.Y.
Oct. 17, 2019); Tazu v. Barr, No. 19-CV-1716 (JMF), ECF No. 16 (S.D.N.Y. Mar. 1, 2019);
Traore v. Decker, No. 18-CV-7909 (JMF), ECF No. 9 (S.D.N.Y. Sept. 13, 2018); see also Andoh
v. Barr, No. 19-CV-8016 (PAE), 2019 WL 4511623, at *2 (S.D.N.Y. Sept. 18, 2019) (“The
substantial majority of judges in this District to consider this question have reached the same
conclusion, holding that a defendant detained in New Jersey who seeks to challenge his
detention, even if under the supervision of ICE personnel in this District, must bring a habeas
action in the District of New Jersey.” (citing Almazo v. Decker, No. 18-CV-9941 (PAE), 2018
WL 5919523, at *1 (S.D.N.Y. Nov. 13, 2018) (collecting cases))). By contrast, courts have

generally held that for “non-core” habeas proceedings — for example, proceedings in which a

14
Add.093



CaCase23%8QNP35DMEmedbdsdenPzge: Fied A3410ORted: PAJet 203533

petitioner seeks “a stay of deportation or an adjustment of status” — jurisdiction can be proper
outside the district of confinement. Singh, 2012 WL 5878677, at *2 (citing cases).
2. Analysis

As Khalil was in New Jersey when his lawyer filed the Petition here, this Court would
plainly lack jurisdiction if the immediate-custodian and district-of-confinement rules apply in the
normal course. Khalil presses three arguments to avoid that conclusion, but none of his
arguments are persuasive. The first two can be swiftly rejected. First, citing the fact that the
Supreme Court and the Second Circuit have not addressed whether the immediate-custodian rule
applies in the immigration habeas context, Khalil contends that Joyce, the Acting Field Director
of the ICE New York Field Office, was his “immediate custodian” at the time of filing because
Joyce “took and never relinquished custody over Mr. Khalil” until he arrived in Louisiana. ECF
No. 50 (“Pet.’s Opp’n”), at 12. But this Court does not write on a clean slate. As noted above,
joining “a substantial majority” of judges in this District, Andoh, 2019 WL 4511623, at *2, it has
rejected this exact legal argument no fewer than five times. It is a fundamental rule-of-law
principle that like cases must be treated alike. See Pepper v. United States, 562 U.S. 476, 510
(2011) (Breyer, J., concurring in part and concurring in the judgment) (““A just legal system seeks
not only to treat different cases differently but also to treat like cases alike.”). That principle
requires that the Court adhere to its prior conclusion here, even if the underlying circumstances
of this case may be more unusual and more troubling than those in its prior cases. Put simply,
those underlying circumstances are not relevant to the purely legal question of whether, as a
general matter, the immediate-custodian rule applies to immigration habeas petitions.

Second, Khalil argues that application of the immediate-custodian and district-of-
confinement rules is inappropriate because his Petition asserts both “core” and “non-core”
habeas claims. See Pet.’s Opp’n 16-17. True, in addition to seeking release from detention, he
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seeks injunctive and declaratory relief with respect to the Secretary of State’s determinations that
led to his detention and removal proceedings. See, e.g., S.N.C. v. Sessions, 325 F. Supp. 3d 401,
406-07 (S.D.N.Y. 2018) (stating that “challenges to immigration-based detention” are “‘core’
immigration-based habeas challenges” but “challenges to forms of custody other than physical
confinement, such as orders of removal” are not). In support of this argument, Khalil relies on
Calderon v. Sessions, 330 F. Supp. 3d 944 (S.D.N.Y. 2018), in which a judge of this Court held
that a district court may adjudicate “core” habeas claims even where the immediate-custodian
and district-of-confinement rules point elsewhere if the petition’s accompanying “non-core”
claims “predominate,” id. at 952. As Khalil all but acknowledges, however, Calderon is an
outlier. See Pet.’s Opp’n 17 n.5. Most courts have correctly concluded that its approach “run[s]
afoul of Padilla’s . . . rule: that ‘core’ claims must be brought in the district that has territorial
jurisdiction over the custodian of the petitioner’s present physical detention.” S.N.C., 325 F.
Supp. 3d at 409; see, e.g., Sow v. Whitaker, 18-CV-11394 (GBD) (RWL), 2019 WL 2023752, at
*4 (S.D.N.Y. May 8, 2019) (citing cases). “When faced with a ‘mixed’ petition,” these courts
have held, “the approach most faithful to Padilla” is to order transfer “to the district that has both
(a) territorial jurisdiction over the immediate custodian and (b) venue and personal jurisdiction
over the legal custodian.” S.N.C., 325 F. Supp. 3d at 409 (emphasis added).

In any event, Khalil’s “mixed petition” argument would almost certainly fail for either of
two other reasons as well. First, all of his claims, at bottom, present a challenge to his detention.
That is, Khalil seeks to vacate and set aside the Secretary of State’s determination that his
“presence or activities in the United States” would have “potentially serious foreign policy
consequences for the United States” and seeks to enjoin Respondents’ allegedly “unlawful Policy
of targeting noncitizens for removal based on First Amendment protected speech.” Petition 9 2;
id. at Prayer for Relief, 9 2-3. But if the Court were to grant this relief, it would necessarily
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require Khalil’s release because without the Secretary of State’s determination, Khalil would still
be a lawful permanent resident and, as the Government concedes, he could not then “be
detained.” ECF No. 71 (“Gov’t Reply”), at 9 n.6 (citing 8 U.S.C. § 1226(a), which only
authorizes “detention pending removal proceedings’). Thus, Khalil’s challenges to the
revocation of his lawful permanent residence status are “unavoidably a challenge to [his]
detention” and, in the circumstances here, likely “core” claims themselves. Andoh, 2019 WL
4511623, at *3. And second, even if Khalil’s Petition is construed to bring “non-core” claims, it
does not follow that they should be heard here. Instead, as discussed below, the Court would, in
that instance, exercise its discretion to ensure that such claims are heard by a court that, unlike
this Court, has the authority to consider Khalil’s entire Petition.

Khalil’s final argument — which relies on Justice Kennedy’s concurrence in Padilla —
is perhaps his most compelling, but it too falls short. See Pet.’s Opp’n 7-12. For one thing, it is
far from clear that Justice Kennedy’s opinion is the law of the land. The majority opinion in
Padilla “enjoy[ed] the assent of five Justices” — including Justices Kennedy and O’Connor —
which means that Justice Kennedy’s concurrence cannot be construed as “the holding of the
Court.” Marks v. United States, 430 U.S. 188, 193 (1977). And the majority opinion itself
referred to Justice Kennedy’s proffered “exceptions” to the immediate-custodian rule as only
“proposed,” not “recognized.” 542 U.S. at 435-36 (“No exceptions to this rule, either recognized
or proposed, see post at 454 (KENNEDY, J., concurring), apply here.” (footnote omitted)).
Since Padilla, a smattering of district courts have cited Justice Kennedy’s opinion, some as if it
were binding law. See, e.g., Salcedo v. Decker, No. 18-CV-8801 (RA), 2019 WL 339642, at *2
n.3 (S.D.N.Y. Jan. 18, 2019); Sow, 2019 WL 2023752, at *5; Redding v. Thompson, No. 17-CV-
2740,2018 WL 850147, at *6 (D. Minn. Jan. 23, 2018); Xia v. King, No. 24-cv-2000, 2025 WL

240792, at *2 (D. Minn. Jan 17, 2025); Russell v. Bureau of Prisons, No. 20-CV-1082, 2021 WL
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7208910, at *4 n.5 (E.D. Ark. Sept. 27, 2021); Vidal-Martinez v. Prim, No. 20-CV-5099, 2020
WL 6441341, at *5 n.6 (N.D. Ill. Nov. 3, 2020); see also Fuentes v. Choate, No. 24-CV-1377
(NYW), 2024 WL 2978285, at *8 (D. Colo. June 13, 2024) (describing Justice Kennedy as
having “proposed” exceptions to the immediate-custodian rule). But Khalil does not cite, and the
Court has not found, a single example of Justice Kennedy’s opinion being applied to award
relief. From the get-go, then, Khalil’s final argument rests on a shaky foundation.

Ultimately, however, the Court need not and does not decide whether Justice Kennedy’s
exceptions are good law because, even if they are, Khalil’s attempts to invoke them fall short.
Critically, in determining whether Justice Kennedy’s exceptions would apply, the proper focus of
the analysis is on the one and only transfer of Khalil with jurisdictional relevance: his transfer
from 26 Federal Plaza in this District to the Elizabeth Detention Facility in the District of New
Jersey. After all, it was the Government’s transfer and detention of Khalil there in the hours
before Khalil’s lawyer filed the Petition that, under the “longstanding” rules reaffirmed in
Padilla, would make this Court an improper forum to adjudicate his claims. 542 U.S. at 449. In
other words, in considering the applicability of Justice Kennedy’s proposed exceptions, the
central questions are whether (1) “there is an indication that the Government’s purpose in
removing” Khalil from this District to the District of New Jersey was “to make it difficult for his
lawyer to know where the habeas petition should be filed” and (2) whether, at the time of filing,
“the Government was not forthcoming with respect to the identity of the custodian and the place
of detention.” Id. at 454 (Kennedy, J., concurring). The circumstances surrounding Khalil’s
later transfer to Louisiana, which post-dated the filing of his Petition, may shed some light on
these questions, but they are ultimately secondary to the relevant legal analysis.

First, Khalil does not allege any facts giving rise to the plausible inference that the

[13

Government’s “purpose” in moving him to New Jersey was “to make it difficult for his lawyer to
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know where the habeas petition should be filed.” Id. At the outset, this Court can attest from its
own experience that noncitizens arrested and detained by immigration authorities in New York
City are routinely processed at 26 Federal Plaza and then transferred to New Jersey for detention.
See, e.g., see Suraiya, No. 18-CV-6628 (JMF), ECF No. 17; Thomas, No. 19-CV-8690 (JMF),
ECF No. 26; Tazu, No. 19-CV-1716 (JMF), ECF No. 14; Traore, No. 18-CV-7909 (JMF), ECF
No. 9. That experience is far from anomalous. See e.g., Abraham v. Decker, 18-CV-3481
(CBA), 2018 WL 3387695, at *1 (E.D.N.Y. July 12, 2018) (petitioner arrested in Brooklyn,
charged as removable at 26 Federal Plaza, then transferred to a New Jersey detention facility);
Xiu Qing You v. Nielsen, No. 18-CV-5392 (GBD) (SN), 2020 WL 2837022, at *2 (S.D.N.Y.
June 1, 2020) (petitioner arrested in Manhattan, held initially at 26 Federal Plaza, then
transferred “[a]fter hours of waiting” to a New Jersey detention facility); Montrevil v. Decker,
20-CV-264 (WFK) (LB), 2021 WL 11690690, at *1 (E.D.N.Y. July 19, 2021) (petitioner
arrested in Queens, held at 26 Federal Plaza “for several hours,” then transferred to a New Jersey
detention facility); Sow, 2019 WL 2023752, at *1 (petitioner arrested at his home, brought to 26
Federal Plaza, then moved “[1]ater that same day or evening” to New Jersey detention facility).
Against this backdrop, the Court cannot conclude that the Government’s transfer of
Khalil from New York to New Jersey was done to prevent his lawyer from promptly challenging
his detention in federal court. Khalil’s lawyers do not allege that they were prepared to file the
Petition any earlier than 4:40 a.m. And, within a matter of hours, the Government did truthfully
disclose Khalil’s whereabouts, first via the online Detainee Locator “[sJometime after 9 a.m.,”
Petition 9 55, and later that afternoon in communications with Khalil’s counsel, see id. § 56.
What is more, all of this took place on a Sunday between 1:40 a.m. (Eastern Standard Time) and
“[s]Jometime after 9 a.m.” (Eastern Daylight Time) — that is, at a time when the federal courts
were closed. It would have been one thing if the Government had covertly transferred Khalil at a
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time when federal courts were able and ready to consider a habeas petition. But in this case,
Khalil’s lawyer could not have obtained immediate relief even if she had known where he was
detained at the moment she filed the Petition. Put differently, the Government disclosed Khalil’s
whereabouts to his lawyer well before any federal court could or would have entertained his
Petition. Given these circumstances, there is no basis to conclude that the Government’s purpose
in transferring Khalil from New York to New Jersey was to frustrate the Great Writ.

That conclusion is compelling even if the Court were not to consider the Government’s
explanations for Khalil’s transfer to New Jersey, but it is nearly inescapable if the Court does. In
sworn declarations, the Government attests that the transfer was a function of its standard
operating procedures and “operational considerations.” Mar. 17, 2025 Joyce Decl. 4 13. The
declarations affirm that noncitizens arrested by immigration authorities in New York are “often
detained at facilities in other [areas of responsibility]” due to the “lack of available detention
space” in New York. Id. 49 8-9. They further explain that “ICE’s facility at 26 Federal Plaza is
a Hold Room facility used for detention of individuals awaiting removal, transfer, . . . intra-
facility movement, or other processing into or out of a facility” and that, pursuant to ICE policy,
“no detainee should be housed in a Hold Room facility for longer than 12 hours.” Id. § 15. For
these reasons, the Government explains, Khalil was moved to the Elizabeth Detention Facility,
which was equipped with “overnight accommodations for detainees such as beds and 24-hour
medical staff.” Id. 4 16. Khalil does not controvert these explanations, which are consistent with

the Court’s experience and the case law cited above.’

5 The Government invokes the “presumption of regularity” that attaches to many official

acts of public officials. Gov’t Reply 6-7 & n.2 (citing Nat’l Archives and Records Admin. v.
Favish, 541 U.S. 157, 174 (2004)). It is not clear, however, that the presumption is appropriate
here. See Proctor v. LeClaire, 846 F.3d 597, 608 n.4 (2d Cir. 2017) n.4 (“While we afford
prison officials wide-ranging deference in the adoption and execution of policies designed to
promote institutional safety, Defendants cite no case, and we cannot find one, that applies such a
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Khalil cites the Government’s “movement of him across four states” to suggest ICE
treated him anomalously. Pet.’s Opp’n 10-11. But as discussed above, the only transfer that
occurred prior to the filing of the Petition — that is, the only jurisdictionally relevant transfer —
was the transfer from the short-term holding facility in New York to the Elizabeth Detention
Facility in New Jersey, and Khalil fails to cast doubt on the Government’s explanation that this
specific transfer was a function of its standard operating procedures.

In any event, considering Khalil’s later transfers — on the theory that they shed light on
the Government’s purpose in transferring him to New Jersey in the first instance — would not
warrant a different conclusion. The practical, and unfortunate, reality is that “the Government
regularly transfers detained noncitizens between facilities, often multiple times.” Garland v.
Aleman Gonzalez, 596 U.S. 543, 570 (2022) (Sotomayor, J., concurring in the judgment in part
and dissenting in part); see also Demore v. Kim, 538 U.S. 510, 554 (2003) (Souter, J., concurring
in part and dissenting in part) (explaining that immigration officials “detain, transfer, and isolate
aliens away from their lawyers, witnesses, and evidence”); see also Anariba v. Dir. Hudson
Cnty. Corr. Ctr., 17 F.4th 434, 448 (3d Cir. 2021) (noting that “continuous transfer” can
“permeate|] the reality of ICE detention™). And transfers to remote locations are routinely made
without any prior notice to counsel. See Anariba, 17 F.4th at 448 (discussing how “the
Government often repeatedly moves ICE detainees to remote locations far from counsel or their
community without informing counsel of the transfer” (internal quotation marks omitted)); Bel/

v. Ashcroft, No. 03-CV-766 (HB), 2003 WL 22358800, at *3 (S.D.N.Y. Oct. 15, 2003)

presumption in a constitutional challenge to state prison officials’ periodic review of
[Administrative Segregation]. We decline to do so today.” (cleaned up)). Moreover, “the
presumption of regularity — to the extent it is not rebutted — requires a court to treat the
Government’s record as accurate; it does not compel a determination that the record establishes
what it is offered to prove.” Latif'v. Obama, 677 F.3d 1175, 1180-81 (D.C. Cir. 2011). In any
event, the Court need not and does not decide the issue.
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(observing that “aliens in federal custody are routinely transferred . . . to other, often far-away,
facilities”); Orantes-Hernandez v. Meese, 685 F. Supp. 1488, 1500 (C.D. Cal. 1988) (“INS
follows a general practice of transferring detained class members from the place of arrest to
detention centers located in remote and isolated areas.”), aff’d sub nom. Orantes-Hernandez v.
Thornburgh, 919 F.2d 549 (9th Cir. 1990). However unusual or disturbing the circumstances
leading to Khalil’s arrest and detention may have been, his transfers from facility to facility —
and, most critically, from 26 Federal Plaza to the Elizabeth Detention Facility on March 9, 2025
— do not appear to be that unusual. They are certainly not unusual enough for the Court to
disregard the “longstanding” district-of-confinement and immediate-custodian rules.

Khalil also contends that the fact that his transfers took place “rapidly” — that is, in
under twenty-four hours — “means [the Government’s] conduct goes even more to the core of
Justice Kennedy’s concerns.” Pet.’s Opp’n 12. But the swift nature of Khalil’s transfer does not
help his argument. For one thing, rapid transfers from one immigration detention facility to
another also appear to be common, see, e.g., Xiu Qing You, 2020 WL 2837022, at *2; Montrevil,
2021 WL 11690690, at *1; Sow, 2019 WL 2023752, at *1, and Khalil cites nothing to suggest
otherwise. For another, to the extent that the core purpose of Justice Kennedy’s exceptions is to
“prevent the Kaftkaesque specter of supplicants wandering endlessly from one jurisdiction to
another in search of a proper forum,” Eisel v. Sec. of the Army, 477 F.2d 1251, 1258 (D.C. Cir.
1973), that purpose is not served where, as here, the Government truthfully disclosed the
petitioner’s whereabouts within hours (on a Sunday no less) and the transfers concluded in short
order. The absence of the gamesmanship with which Justice Kennedy was concerned is only
underscored by the fact that, “[a]Jccording to the copy of the [Notice to Appear] that Mr. Khalil’s
Counsel received on March 11, ICE was already preparing to transfer Mr. Khalil to the Central
Louisiana ICE Processing Center while he was still detained at 26 Federal Plaza a few hours
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after his arrest.” Petition § 56 n.17. In short, the full record does not support the idea that “the
government played forum games or kept moving [Khalil] so that his filing could not catch up.”
Griffin v. Ebbert, 751 F.3d 288, 290 & n.2 (5th Cir. 2014) (citing Padilla, 542 U.S. at 454
(Kennedy, J., concurring)).

Khalil is arguably on firmer ground in seeking to avail himself of Justice Kennedy’s
second proposed exception — for when “the Government was not forthcoming with respect to
the identity of the custodian and the place of detention,” Padilla, 542 U.S. at 454 (Kennedy, J.,
concurring) — if only because the exception does not appear to require any showing of improper
purpose. But here too, his arguments fall short. Once again, the relevant question is whether the
Government was insufficiently forthcoming as to Khalil’s detention in New Jersey. It was not.
At the moment of arrest, the Government truthfully informed Khalil’s wife and his attorney that
he was being taken to 26 Federal Plaza. See Petition 4 51, 53. Between then and the moment
the Petition was filed, Khalil’s attorney never asked a Government official for additional
information about Khalil’s whereabouts. Instead, she relied on ICE’s online Detainee Locator,
which did not reflect Khalil’s transfer from New York to New Jersey for a period of
approximately six hours. See Petition 4| 55; see also Mar. 17, 2025 Joyce Decl., § 16. But those
hours were in the middle of the night on a weekend when, as noted, Khalil’s lawyer could not
even have obtained the relief that he later sought. Thus, assuming for the sake of argument that
the Government was in some way not “forthcoming,” as Justice Kennedy used that term, it did
nothing to materially frustrate Khalil’s access to the Great Writ.

Moreover, the one-time overnight delay in updating the online Detainee Locator, without
more, is not enough to support an “inference of Government secrecy.” Padilla, 542 U.S. at 450
n.17. Although not cited by either party here, ICE’s own policies require only that it notify a
detainee’s lawyer “as soon as practicable on the day of transfer” and “in no circumstances later
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than twenty-four (24) hours after the transfer occurs.” U.S. ICE, Policy No. 11022.1(5.3)(2)(a)
(2012); see also Sow, 2019 WL 2023752, at *5 (holding that Justice Kennedy’s exception did not
apply even where ICE failed to provide notice within twenty-four hours because “there is no
allegation that the Government refused to tell [the petitioner’s] lawyer where he had been taken”
(cleaned up)). And the reality is that “the Government often repeatedly moves ICE detainees to
remote locations . . . without informing counsel of the transfer or updating the ICE detainee
locator.” Anariba, 17 F.4th at 448 (internal quotation marks omitted). Plainly, therefore, this is
not the exceptional scenario Justice Kennedy imagined, in which “the Government had removed
[its detainee] from the Southern District of New York but refused to tell his lawyer where he had
been taken.” Padilla, 542 U.S. at 454 (Kennedy, J., concurring). To the contrary, when Khalil’s
attorneys next requested information from the Government about his whereabouts on the
afternoon of March 9, 2025, they received prompt and accurate replies. See Petition § 56.

In short, even if Justice Kennedy’s proposed exceptions were good law (or the Court
were inclined to adopt them by itself), they would not support Khalil’s argument that this Court
may entertain his claims. It follows that the district-of-confinement and the immediate-custodian

rules apply and that Khalil’s Petition is not properly before this Court.°

6 Khalil argues that the Court should allow him “to conduct limited and expedited

jurisdictional discovery” in the event that it is “not persuaded to deny the government’s motion”
to dismiss or transfer. Pet.’s Opp’n 17. But “a habeas petitioner, unlike the usual civil litigant in
federal court, is not entitled to discovery as a matter of ordinary course.” Bracy v. Gramley, 520
U.S. 899,904 (1997). And discovery here is not warranted because, as noted above, the facts
relevant to the limited questions currently facing the Court — most notably, that Khalil was
detained in the District of New Jersey when his lawyer filed the Petition — are not in dispute. If
the Court were inclined to accept the Government’s argument for transfer to the Western District
of Louisiana, perhaps the case for jurisdictional discovery would be stronger given Khalil’s
insinuation that the White House was directly involved in the plan to move him there, see
Petition 9] 58; see also Pet.’s Opp’n 11, and the fact that, in the space of less than twenty-four
hours, the Government hauled Khalil through at least six different districts (one likely twice): the
Southern District of New York, the District of New Jersey, the Eastern District of New York, the
Northern District of Texas, the Central District of Louisiana, and the Western District of
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B. The Case Must Be Transferred to the District of New Jersey

That is not the end of the analysis. Instead, the lack of habeas jurisdiction in this District
raises the questions of whether the Court should dismiss the case or transfer it to another district
and, if the latter, to which district the case should be transferred. The Government argues that
the Court should dismiss the case or, in the alternative, transfer it to the Western District of
Louisiana on the theory that the Western District of Louisiana is the district in which Khalil is
presently confined and, thus, the only district in which he could now bring his claims (at least to
the extent they are “core” claims). ECF No. 31 (“Gov’t Mem.”), at 9. Khalil, on the other hand,
opposes dismissal and argues that transfer to the District of New Jersey is appropriate. Pet.’s
Opp’n 19. The Court agrees with Khalil.

For starters, it is important to note that the district-of-confinement and immediate-
custodian rules are “not jurisdictional in the sense of a limitation on subject-matter jurisdiction,”
Skaftouros v. United States, 667 F.3d 144, 146 n.1 (2d Cir. 2011) (internal quotation marks
omitted), but rather akin to “personal jurisdiction or venue rules,” Gooden v. Gonzales, 162 Fed.
App’x 28, 29 (2d Cir. 2005) (summary order); see also Rivera-Perez v. Stover, — F. Supp. 3d —
, No. 23-CV-1348 (SRU), 2024 WL 4819250, at *5 (D. Conn. Nov. 18, 2024) (noting that courts
have construed the immediate-custodian rule to raise questions of venue or personal jurisdiction,
not subject-matter jurisdiction); see generally Padilla, 542 U.S. at 434 n.7 (“The word
‘jurisdiction,” of course, is capable of different interpretations. We use it in the sense that it is
used in the habeas statute, 28 U.S.C. § 2241(a), and not in the sense of subject-matter jurisdiction
of the District Court.”). That is significant because, if the Court lacked subject-matter

jurisdiction, dismissal (albeit without prejudice) would likely be the proper result. See, e.g.,

Louisiana. But because, for the reasons discussed below, the Court rejects the Government’s
argument for transfer to Louisiana, it need not and does not address that question.
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Durant, Nichols, Houston, Hodgson & Cortese-Costa P.C. v. Dupont, 565 F.3d 56, 62-63 (2d
Cir. 2009); Katz v. Donna Karan Co., L.L.C., 872 F.3d 114, 121 (2d Cir. 2017).” But because
the issue is one of either personal jurisdiction or venue, it is well established — and undisputed
by the Government — that the Court has the discretion to transfer the case to another district
rather than dismiss. See, e.g., SongByrd, 206 F.3d at 179 n.9; see also Gov’t Reply 12.

In the circumstances presented here, there are at least three reasons to exercise that
discretion. First and foremost, as the Government acknowledges, a “prompt resolution” of this
important case is “imperative.” Gov’t Reply 14-15. Requiring Khalil to refile his Petition (and
his additional requests for relief, see ECF Nos. 11, 53, 66) would result in unnecessary delay.
Second, dismissal would prejudice Khalil in several important ways. See, e.g., Cruz-Aguilera v.
LN.S., 245 F.3d 1070, 1074 (9th Cir. 2001) (considering “whether the failure to transfer would
prejudice the litigant” in deciding between dismissal and transfer); Liriano v. United States, 95
F.3d 119, 122 (2d Cir. 1996) (“In determining whether a transfer is in the interest of justice, the
equities of dismissing a claim when it could be transferred should be carefully weighed.”).
Dismissal would mean vacatur of the temporary relief this Court granted to Khalil, see ECF No.
9, and would allow for Khalil’s expedited removal from the country before his claims could even
be adjudicated. Requiring Khalil to refile his petition in the Western District of Louisiana (the
only district in which a new petition could be filed) would also mean litigating far from his
lawyers, from his eight-months-pregnant wife, and from the location where most (if not all) of

the events relevant to his petition took place. See ECF No. 11, at 1-3. Finally, the record makes

7 That said, 28 U.S.C. § 1631 — which provides that, when a “court finds that there is a
want of jurisdiction, the court shall, if it is in the interest of justice, transfer such action . . . to
any other such court . . . in which the action or appeal could have been brought at the time it was
filed” — would arguably provide a basis for the Court to transfer Khalil’s petition even if the
defect were one of subject-matter jurisdiction. See, e.g., SongByrd, Inc. v. Est. of Grossman, 206

F.3d 172, 179 n.9 (2d Cir. 2000).
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plain that Khalil’s lawyers filed the Petition in this District based on a good-faith and reasonable
belief that he was then detained here. Transfer is thus appropriate to ensure that Khalil is not
“penalized by . . . ‘time-consuming and justice-defeating technicalities.”” Goldlawr, Inc. v.
Heiman, 369 U.S. 463, 467 (1962); see, e.g., Liriano, 95 F.3d at 122 (observing that the “good
faith” filing of an action in an improper forum is a “[f]actor[] militating for a transfer” rather
than dismissal).®

To which district, then, should the case be transferred? To answer that question, the
Court must look, in the first instance, to the statute — enacted by Congress in 1948 — that
governs the transfer of a civil case from “a district in which is filed a case laying venue in the
wrong . . . district.” 28 U.S.C. § 1406(a); see SongByrd, Inc., 206 F.3d at 179 n.9 (observing that
“a district court lacking both personal jurisdiction and proper venue” may transfer a case
pursuant to Section 1406(a) “to a district where both defects [are] avoided”). Curiously, the
parties failed to cite, let alone discuss, Section 1406(a) in their initial briefs addressing whether
and to where this case should be transferred. In response to an Order from the Court directing
them to do so, however, the parties both acknowledge (or, at least, do not dispute) the
applicability of the statute. See ECF No. 70, at 5; Gov’t Reply 14; see also ECF No. 63.° And in
any event, cases in which district courts have relied on Section 1406(a) to transfer immigration
habeas cases filed in the wrong district are legion. See, e.g., Conlin v. United States, No. 23-CV-

3272 (LTS), 2024 WL 458285, at *2-3 (S.D.N.Y. Jan. 11, 2024); Casiano v. N.Y. State Niagara

8 Additionally, to the extent that this Court has jurisdiction to adjudicate any “non-core”

claims raised in Khalil’s petition, dismissal of the Petition in its entirety is plainly unwarranted.

? It follows that the parties have forfeited any argument against application of Section

1406(a). See, e.g., Whitehurst v. Staten Island Univ. Hosp., No. 18-CV-1090 (ARR), 2018 WL
11218905, at *2 (E.D.N.Y. July 24, 2018) (“An argument is waived or abandoned if a party fails
to make it.” (internal quotation marks omitted)).
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Cnty., No. 24-CV-3850 (LTS), 2024 WL 3318225, at *1 (S.D.N.Y. June 17, 2024); Bynum v.
N.J., No. 24-CV-618 (LTS), 2024 WL 1023210, at *1 (S.D.N.Y. Feb. 26, 2024); Moussaoui v.
Biden, No. 25-CV-691 (JGK), 2025 WL 457804, at *2 (S.D.N.Y. Jan. 28, 2025); Darboe v.
Ahrendt, 442 F. Supp. 3d 592, 596 (S.D.N.Y. 2020); see also, e.g., United States v. Posey, No.
16-CR-87 (RJA), 2023 WL 7124522, at *2 (W.D.N.Y. Oct. 30, 2023) (noting a court’s “broad
discretion” under Section 1406(a) “to transfer a habeas case to the proper judicial district”).

Section 1406(a) provides for transfer “to any district . . . in which [the case] could have
been brought.” Id. (emphasis added). By its plain terms, therefore, the statute calls for transfer
of Khalil’s Petition to the District of New Jersey, the only district in which — due to the
immediate-custodian and district-of-confinement rules — his “core” claims “could have been
brought” at 4:40 a.m. on March 9, 2025. See, e.g., Alvarado v. Gillis, No. 22-CV-10082 (JLR)
(KHP), 2023 WL 5417157 (S.D.N.Y. Aug. 3, 2023), report and recommendation adopted, 2023
WL 5396499 (S.D.N.Y. Aug. 22, 2023) (ordering transfer of an immigration habeas petition to
the district where the petitioner was detained at the time of filing); A4li v. DHS/ICE/Dep 't of
Justice, No. 19-CV-8645 (LGS), 2020 WL 3057383, at *2 (S.D.N.Y. June 9, 2020) (same);
Persaud v. ICE, No. 04-CV-282 (FB), 2004 WL 1936213, at *1 (E.D.N.Y. Aug. 31, 2004)
(“Although petitioner is currently confined in Alabama, at the time that he filed this petition he
was confined in the Western District of Louisiana. Accordingly, the Court orders the petition to
be transferred to the United States District Court for the Western District of Louisiana.”); cf.
Fuentes v. Choate, No. 24-CV-1377 (NYW), 2024 WL 2978285, at *10-11 (D. Colo. June 13,
2024) (observing that when transfer is necessary due to improper venue under Padilla, “many
courts choose to transfer habeas cases” to the district where the action “could have been brought
at the time it was filed or noticed”). Indeed, the Court cannot do otherwise because where, as

29 ¢

here, “a federal statute covers the point in dispute,” “that is the end of the matter; federal courts
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are bound to apply rules enacted by Congress with respect to matters over which it has legislative
power.” Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 27 (1988) (cleaned up).

Relying on Padilla, the Government argues instead for transfer to the Western District of
Louisiana, Khalil’s present district of confinement. The “proper course,” it insists, is “to transfer
this case to the Western District of Louisiana — i.e., the only district where Khalil could refile a
petition today . . . . Put simply, ‘jurisdiction lies in only one district: the district of
confinement.”” Gov’t Mem. 10 (quoting Padilla, 542 U.S. at 443). In Hoffiman v. Blaski, 363
U.S. 335, 342-43 (1960), however, the Supreme Court rejected a nearly identical argument with
respect to 28 U.S.C. § 1404(a), which provides — in nearly identical language — for transfer of
a civil case to another “district . . . where it might have been brought.” There, the petitioners
argued that “the phrase ‘where it might have been brought’ should be held to relate not only to
the time of the bringing of the action, but also to the time of the transfer.” Id. at 342. “We do
not think,” the Court declared, “the . . . phrase ‘where it might have been brought’ can be
interpreted to mean . . . ‘where it may now be rebrought, with defendants’ consent.”” Id.
(emphasis added). Section 1404(a) “is unambiguous, direct and clear, and . . . the unequivocal
words of § 1404(a) and the legislative history establish that Congress indeed meant what it said.”
Id. (cleaned up). The same can be said for Section 1406(a).

Padilla does not affect that conclusion. To the contrary, it is fatal to the Government’s
argument because it dictates that, at “the time of the bringing of the action,” id. at 342, habeas
“jurisdiction lies in only one district: the district of confinement,” Padilla, 542 U.S. at 443. At
that time, of course, Khalil was confined in the District of New Jersey, not in the Western
District of Louisiana. Moreover, to the extent that Padilla discusses the jurisdictional effect of
prisoner relocation at all, it says that a prisoner’s transfer after a petition is filed does not deprive
a court that would otherwise have jurisdiction of the ability to adjudicate his petition. See id. at
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441. Finally, Padilla does not address the effect of Section 1406(a), the plain language of which
is just as binding on courts as the plain language of the statute that the Supreme Court there
applied. The Padilla decision thus offers guidance about where a habeas petition is properly
filed in the first instance, but it leaves open where a case should be transferred when, as here, a
petition is filed in the wrong venue and the petitioner’s present district of confinement differs
from his district of confinement at the time of filing.

The Government’s related argument that “the transfer statutes,” including Sections
1404(a) and 1406(a), “do not independently vest courts with jurisdiction they would otherwise
lack,” Gov’t Reply 14, suffers from a similar misunderstanding of Padilla. No statute is required
to “vest” the District of New Jersey with otherwise-absent jurisdiction because habeas
jurisdiction is “not jurisdictional in the sense of a limitation on subject-matter jurisdiction.”
Padilla, 542 U.S. at 451 (Kennedy, J., concurring); see also Skaftouros, 667 F.3d at 146 n.1
(same). And as the Padilla Court’s discussion of Endo makes clear, the fact that a detainee has
been transferred away from a district that otherwise has jurisdiction to hear his or her claims does
not necessarily deprive that district of habeas jurisdiction. See Padilla, 542 U.S. at 441.

In short, applying the plain language of Section 1406(a), the Court concludes that
Khalil’s “core” habeas claims — those seeking his release from detention — must be transferred
to the District of New Jersey, the one and only district in which he could have filed them when
he did. As discussed above, that arguably includes all of Khalil’s claims. But to the extent that
Khalil’s Petition also includes “non-core” claims over which this Court would have jurisdiction,
transfer of those claims to the District of New Jersey is also appropriate, albeit under Section
1404(a). That statute authorizes transfer of a case “[f]or the convenience of parties and
witnesses, in the interest of justice . . . to any [] district or division where it might have been
brought.” 28 U.S.C. § 1404(a). In deciding whether transfer is warranted under Section 1404(a),
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courts consider various factors, including “the convenience to parties,” “the convenience to

29 <6

witnesses,” “where the case can be tried more expeditiously and inexpensively,” and “the
interests of justice.” Pierce v. Coughlin, 806 F. Supp. 426, 428 (S.D.N.Y. 1992) (internal
quotation marks omitted). Applying those factors, courts have transferred cases when an “action
raising identical issues is pending” in another district, Williams v. City of New York, No. 03-CV-
5342 (RWS), 2006 WL 399456, at *1 (S.D.N.Y. Feb. 21, 2006), or when transfer is otherwise
required of “some, but not all, of the . . . claims in a given case,” JM Smith Corp. v. AstraZeneca
Pharms. L.P., No. 19-CV-7233 (CM), 2020 WL 4605241, at *9 (S.D.N.Y. Aug. 11, 2020); see
also Jewell v. Music Lifeboat, 254 F. Supp. 3d 410, 415 (E.D.N.Y. 2017) (“Rather than continue
the case piecemeal, I also transfer the remaining claims . . . pursuant to 28 U.S.C. § 1404(a).”).
Here, the relevant factors counsel in favor of transferring any remaining claims over
which this Court might have jurisdiction to the District of New Jersey. As the Court discussed
above, Khalil’s claims challenging the Secretary of State’s determination that he is removable
are inextricably intertwined with his “core” habeas claims. Given that Khalil must litigate his
“core” claims in New Jersey, it would be both more “convenient” for all involved and “in the
interests of justice” for the New Jersey court to resolve any “non-core” claims that he may bring
as well. See, e.g., Convergence Technologies (USA), LLC v. Microloops Corp., 711 F. Supp. 2d
626, 642 (E.D. Va. 2010) (“It is well-settled that transfer under § 1404(a) is generally in the
interest of justice if a decision not to transfer would lead to courts rendering inconsistent
judgments on the same issue.”); Cont’l Grain Co. v. Barge FBL-585, 364 U.S. 19, 26 (1960)
(“To permit a situation in which two cases involving precisely the same issues are
simultaneously pending in different District Courts leads to the wastefulness of time, energy and
money that § 1404(a) was designed to prevent”). Accordingly, the Court concludes that —

pursuant to Section 1406(a) or a combination of that statute and Section 1404(a) — transfer of
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Khalil’s entire Petition to the District of New Jersey is necessary and appropriate.
CONCLUSION

In sum, the Court DENIES the Government’s motion to dismiss Khalil’s Petition but
GRANTS its motion to transfer, albeit to the District of New Jersey, not to the Western District
of Louisiana.!® That conclusion is compelled by well-established rules and principles that this
Court is bound to follow. First, given the undisputed fact that Khalil was detained in the District
of New Jersey at the time his lawyer filed the Petition, this Court lacks jurisdiction over most, if
not all, of Khalil’s claims. Second, given that the District of New Jersey is the one and only
district in which Khalil could have filed his Petition when he did, the statutes that govern transfer
of civil cases from one federal district court to another dictate that the case be sent there, not to
the Western District of Louisiana. Put simply, the law precludes this Court from reaching the
merits of Khalil’s claims, as serious and important as they may be, and it mandates that the Court
allow a tribunal with jurisdiction to take the matter up from here.

To be clear, “when an action is transferred, it remains what it was; all further proceedings
in it are merely referred to another tribunal, leaving untouched whatever has been already done.”
Magnetic Eng’g & Mfg. Co. v. Dings Mfg. Co., 178 F.2d 866, 868 (2d Cir. 1950). This transfer
is no different. It will be up to the transferee court in New Jersey to consider not only Khalil’s

Petition, over which it alone has jurisdiction, but also the various motions that Khalil has filed to

10 Khalil’s pro forma request for leave to amend his Petition in the event the Court

concludes that it cannot be heard in this District, see Pet.’s Mem. 19-20, is denied. First, the
defect in most, if not all, of Khalil’s claims is substantive, so amendment would be futile. See,
e.g., Roundtree v. NYC, No. 19-CV-2475 (JMF), 2021 WL 1667193, at *6 (S.D.N.Y. Apr. 28,
2021) (collecting cases). Second, Khalil does not suggest that he possesses any facts that could
cure the jurisdictional problems with his Petition. See, e.g., Clark v. Kitt, No. 12-CV-8061 (CS),
2014 WL 4054284, at *15 (S.D.N.Y. Aug. 15, 2014) (“A plaintiff need not be given leave to
amend if he fails to specify how amendment would cure the pleading deficiencies in his
complaint.”), aff’d, 619 F. App’x 34 (2d Cir. 2015) (summary order); accord TechnoMarine SA
v. Giftports, Inc., 758 F.3d 493, 505 (2d Cir. 2014).
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date in connection with his Petition, namely his motion to move him from the Western District of
Louisiana to a detention facility in this District (or perhaps now New Jersey), ECF No. 11; his
motion for immediate release on bail, ECF No. 53; and his motion for preliminary injunctive
relief, ECF No. 66. To avoid any unnecessary delay, the briefing schedules in effect for those
motions, see ECF Nos. 29, 43, shall remain in effect unless and until the transferee court orders
otherwise. And to ensure that Khalil gets an opportunity to have his Petition and these motions
considered by a court in the normal course — and to preserve the status quo — the Court’s
March 10, 2025 Order barring the Government from removing him (to which the Government
has never raised an objection and which the Government has not asked the Court to lift in the
event of transfer) shall similarly remain in effect unless and until the transferee court orders
otherwise. See, e.g., Burke v. People, No. CIV.A. 04-4404, 2004 WL 2381198, at *2 (E.D. Pa.
Oct. 25, 2004) (“The court also ordered that the stay of removal remain in place until further
order of the transferee court.”).

The Clerk of Court is directed to terminate ECF No. 30 and to transfer this case to the
United States District Court for the District of New Jersey. Further, consistent with the
Government’s own request, the Clerk of Court is directed to do so immediately, without regard
for Local Civil Rule 83.1, which provides that “the Clerk [of Court], unless otherwise ordered,
shall upon the expiration of seven (7) days effectuate the transfer of the case to the transferee
court.” See Gov’t Mem. 9 n.3 (“Should the Court transfer the case, to minimize any delay in
having the case heard in the proper forum, the government respectfully requests that the Court
waive the seven-day waiting period contained in Local Civil Rule 83.1.”).

SO ORDERED, é) E ;/;

Dated: March 19, 2025

New York, New York ESSE M_FORMAN

1ted States District Judge

33
Add.112



Case 2:25-as&126808F-MXidumBaicurient Bage:Filk4 03/MDai2T-ile a0/ 1462G2BagelD: 85

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MAHMOUD KHALIL,
Petitioner,
No. 25 Civ. 1935 (JMF)
V.
DECLARATION OF ACTING FIELD OFFICE
WILLIAM P. JOYCE, et al., DIRECTOR WILLIAM P. JOYCE
Respondents.

DECLARATION OF WILLIAM P. JOYCE

I, WILLIAM P. JOYCE, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury as
follows:

1. I am an Acting Field Office Director (“(A)FOD”) in the New York City Field
Office of Enforcement and Removal Operations (“ERO New York™) at U.S. Immigration and
Customs Enforcement (“ICE”) within the U.S. Department of Homeland Security (“DHS”).

2. I am aware that Mahmoud Khalil (“Khalil”) has filed a Petition for a Writ for
Habeas Corpus before this Court.

3. As the (A)FOD, I am responsible for, among other things, oversight of the civil
immigration arrest and detention of aliens in the New York City area. In my role as the (A)FOD,
I'have access to records maintained in the ordinary course of business by ICE, including
documentary records concerning ERO New York and the alien detainees who fall within its

responsibility.
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4. I provide this declaration based on my personal knowledge, reasonable inquiry,
and information obtained from various records, systems, databases, other DHS employees, and
information portals maintained and relied upon by DHS in the regular course of business.

5. Khalil is a native of Syria and citizen of Algeria who entered the United States
under a F1 visa on December 20, 2022.

6. On November 16, 2024, Khalil obtained Lawful Permanent Resident (“LPR”)
status as the spouse of a United States citizen.

7. On March 8, 2025, Special Agents from the ICE Homeland Security Investigations
(“HSTI”) Office of the Special Agent in Charge for the New York Area of Responsibility (“AOR”)
arrested Khalil at 8:35 p.m. in front of 195 Claremont Avenue in Manhattan, New York, for the
purpose of placing him in removal proceedings. HSI transported him to 26 Federal Plaza at
8:44 p.m. While at 26 Federal Plaza, HSI served Khalil with a Notice to Appear (“NTA”), which
charged him as removable pursuant to 8§ U.S.C. § 1227(a)(4)(C)(i), in that the Secretary of State
has reasonable grounds to believe that his presence or activities in the United States would have
potentially serious adverse foreign policy consequences for the United States. ICE also served
Khalil with a Notice of Custody Determination, notifying Khalil that his detention was governed
by 8 U.S.C. § 1226(a) (immigration custody during removal proceedings).

8. Upon completion of initial processing, ICE transported Khalil to Elizabeth
Detention Facility in Newark, New Jersey, where he was physically present and booked into the
detention facility at 2:20 a.m. Eastern Standard Time (3:20 a.m. Eastern Daylight Time) on March
9,2025.

9. At the time Khalil filed a petition for a writ of habeas corpus in the Southern District

of New York, he was detained at Elizabeth Detention Facility in Newark, New Jersey.
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10. Elizabeth Detention Facility in Newark, New Jersey has comprehensive overnight
accommodations for detainees such as beds and 24-hour medical staff whereas 26 Federal Plaza is
a Hold Room facility used for detention of individuals awaiting removal, transfer, EOIR hearings,
medical treatment, intra-facility movement, or other processing into or out of a facility and it does
not have beds or overnight medical staff.

11. On March 9, 2025, Khalil departed Elizabeth Detention Facility at 11:30 a.m. and
was brought to the airport to be transported to the Central Louisiana ICE Processing Facility in

Jena, Louisiana.
12. On March 10, 2025, Khalil was booked into the Central Louisiana ICE Processing

Facility at 12:33 a.m., and he has been detained at that detention facility since that time.
I declare under penalty of perjury that the foregoing is true and correct.

Executed this day of March 2025.

Digitally signed by WILLIAM P JOYCE
Wl LLIAM P JOYC E Date: 2025.03.12 21:53:13 -04'00'

William P. Joyce

Acting Field Office Director

Enforcement and Removal Operations

U.S. Immigration and Customs Enforcement
U.S. Department of Homeland Security
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Mahmoud KHALIL,

Petitioner,
V.
Case No. 25-cv-1935 (JMF)
William P. JOYCE, in his official capacity as
Acting Field Office Director, New York City
Field Office, U.S. Immigration & Customs
Enforcement, et al.,

Respondents.

MEMORANDUM OF LAW IN SUPPORT OF PETITIONER’S MOTION
TO COMPEL RESPONDENTS TO RETURN PETITIONER TO THIS DISTRICT

ORAL ARGUMENT REQUESTED
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Petitioner, Mahmoud Khalil, brings this motion pursuant to the All Writs Act, 28 U.S.C. 8
1691, and the Court’s inherent equitable authority for an order returning Petitioner to New York,
after Respondents transferred him to Louisiana in spite of a pending habeas corpus petition before
this Court and without notice to counsel. The relief sought herein is necessary to preserve the
integrity of this Court’s jurisdiction over Petitioner’s pending habeas corpus petition challenging
the very legality of his detention. It is also modest insofar as it does not require the Court to
consider the merits of the petition at this time.

INTRODUCTION

Mahmoud Khalil is a lawful permanent resident of the United States and a student at
Columbia University in New York City. Mr. Khalil is married to a U.S. citizen, who is pregnant
with their first child and due to give birth next month. On March 8, 2025, agents ostensibly from
the Department of Homeland Security (“DHS”), Homeland Security Investigations (“HSI”),
arrested Mr. Khalil with no apparent basis in law and detained him in Manhattan.

When they arrested Mr. Khalil at his Columbia University student housing, the DHS
agents stated that they were detaining him because his student visa had been revoked by the U.S.
Department of State. When Mr. Khalil’s wife showed the officers documents demonstrating that
he is a lawful permanent resident—not a student visa holder—they arrested him anyway, saying,
after the fact, that his green card had also been revoked.

The night of his arrest, and while Respondents were holding him in Manhattan, counsel
for Mr. Khalil filed a habeas corpus petition challenging the legality of his detention on First
Amendment and due process grounds, among others. New York-based counsel also submitted a
Form G-28 (notice of representation) to ICE on Mr. Khalil’s behalf (said counsel practices in a
program that provides immigration representation to individuals detained in Orange County

Correctional Facility and Elizabeth County Detention Center).

1
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Hours after the petition challenging its detention authority was filed, however, ICE began
efforts to transfer Mr. Khalil out of the region and to a Louisiana detention facility a thousand
miles away, without providing him any access to his counsel, and without providing counsel of
record on his pending habeas petition any advance notice of this transfer or any information with
respect to any justification for his detention. This seemingly retaliatory action is particularly
troubling given that a central basis for Mr. Khalil’s claim for habeas relief is that his very arrest
and detention were in retaliation for Mr. Khalil’s constitutionally protected advocacy on behalf
of Palestinian human rights. Respondents’ retaliatory and punitive motives have since been
confirmed.t

Mr. Khalil therefore moves this Court under the All Writs Act (“AWA”) and its inherent
authority for an order returning him to the New York City area and restoring the status quo as of
the filing of his petition for habeas corpus—a status quo ante Respondents intentionally sought
to disrupt by transferring him a thousand miles away after he petitioned this Court for habeas
relief. This Court has ample power conferred to it by the All Writs Act and this Court’s inherent
equitable power to issue an order that reverses ICE’s post-habeas transfer of Mr. Khalil so that
he may retain access to his family and counsel and so that this Court may proceed unimpeded in

the exercise of its jurisdiction over his underlying case challenging the legality of his detention.

! The President of the United States, Donald J. Trump, stated on social media that “ICE proudly apprehended
and detained Mahmoud Khalil, a Radical Foreign Pro-Hamas Student on the campus of Columbia University.”
Baseless and inflammatory though it is, this rhetoric at the highest level of government reflects the improper motives
animating Respondents’ actions towards Petitioner. Moreover, according to Tricia McLaughlin, a DHS spokesperson:
“On March 9, 2025, in support of President Trump’s executive orders prohibiting anti-Semitism, and in coordination
with the Department of State, U.S. Immigration and Customs Enforcement arrested Mahmoud Khalil, a former
Columbia University graduate student. Khalil led activities aligned to [sic] Hamas, a designated terrorist organization.
ICE and the Department of State are committed to enforcing President Trump’s executive orders and to protecting
U.S. national security.” Though the legality of detention because of speech supporting Palestinian human rights, which
Respondents believe is “aligned to Hamas,” will ultimately be at issue in Mr. Khalil’s habeas petition, it need not be
adjudicated in the context of the limited relief sought in this motion. What these statements taken together make
immediately clear, however, is that the role of the Court in protecting Petitioner from unlawful detention is paramount.

2
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Mr. Khalil’s wife is unable to travel by airplane given the late stage of her pregnancy, and
his existing immigration counsel is based in New York. The relief requested does not seek to
adjudicate the merits of the underlying habeas petition, and Respondents face no conceivable
prejudice from returning him. An order reversing Mr. Khalil’s seemingly retaliatory transfer is
essential to preserve the integrity of this Court’s proceedings, that Respondents intentionally
sought to disrupt, as well as his access to counsel and to his family, and it will cause no undue

prejudice to Respondents.

FACTUAL BACKGROUND
A. Background

Mahmoud Kbhalil is Palestinian, but he was born and raised in Syria because his
grandparents were forcibly removed from their ancestral home in Tiberias, Palestine.? Since the
war in Syria, his family was again displaced and are now dispersed throughout Europe and West
Asia.

Mr. Khalil entered the United States on a student visa in or around December 2022 in order
to pursue a Master’s degree in Public Administration from Columbia University’s School of
International and Public Affairs (“SIPA”). Mr. Khalil completed his program in December 2024,
and has an anticipated graduation date of May 2025.

Mr. Khalil married his U.S. citizen wife on November 16, 2023. He became a lawful
permanent resident in 2024. Mr. Khalil and his wife are expecting their first child together next

month, sometime in April 2025.

2 While Mr. Khalil’s habeas corpus petition employed redacted initials instead of his name, the publicity
surrounding his ordeal over the past two days, along with public statements by U.S. government officials identifying
him, foreclose the possibility of proceeding anonymously.
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B. Student Activism and Speech on Matters of Public Concern

As a Palestinian, Mr. Khalil has felt compelled to be an outspoken advocate for the human
rights of Palestinians, including on the campus of Columbia University. He is committed to calling
on the rest of the world to protect the rights of Palestinians under international law and to stop
enabling violence against Palestinians.

Additionally, Mr. Khalil has been a mediator and negotiator, facilitating dialogue between
Columbia University’s administration and its students. In this role, he has advocated on behalf of
his peers to be treated humanely and fairly by the university. This role has placed him in the public
eye, particularly through numerous interviews with national media outlets.

Speech regarding international law, the obligations that the United States and Columbia
University have under that law, the human rights of the Palestinian people, and related matters are
all topics of public concern clearly protected by the First Amendment.

C. Unlawful Arrest by the Department of Homeland Security

On the evening of Saturday, March 8, 2025, at approximately 8:30 p.m., Mr. Khalil and his
wife were returning to their Columbia University apartment from a friend’s home. When they
arrived at their apartment building, Mr. Khalil and his wife were approached by approximately
four people who were dressed in plain clothes. All of them entered the lobby of the apartment
building, which is owned and operated by Columbia University. See Ex. 1, Declaration of Amy
Greer (“Greer Decl.”) at 4.

When the people approached Mr. Khalil and his wife, they asked: “Are you Mahmoud
Khalil?” When Mr. Khalil answered in the affirmative, the men identified themselves as being
with the Department of Homeland Security and stated that they had to take Mr. Khalil into custody.
The agents told Mr. Khalil’s wife to go up to her apartment, and that if she would not leave Mr.

Khalil, they threatened to arrest her, too.
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Mr. Khalil’s wife retrieved his immigration documents to show the DHS agents that Mr.
Khalil is a lawful permanent resident. She handed the documents to an agent, who was talking to
someone on the phone. The agent looked confused when he saw the documents and said: “He has
a green card.” Mr. Khalil’s wife heard the agent repeat that they were ordered to bring Mr. Khalil
in anyway.

While Mr. Khalil’s wife went to their apartment, Mr. Khalil was able to place a call to his
attorney, Amy Greer. Greer Decl. at 11 4-5. Attorney Greer advised Mr. Khalil to ask if the DHS
agent had a warrant, and the agent advised that they did. Attorney Greer then heard a voice tell
Mr. Khalil to hand over the phone. Attorney Greer identified herself as Mr. Khalil’s attorney and
asked who she was speaking with. The agent identified himself as Special Agent Elvin Hernandez
of Homeland Security Investigations. Id. at | 4. Attorney Greer asked if Agent Hernandez had a
warrant, and he answered in the affirmative, stating that Mr. Khalil’s student visa had been revoked
by the U.S. Department of State and therefore they were detaining him. 1d. Attorney Greer advised
Agent Hernandez that Mr. Khalil is a lawful permanent resident and has the right to due process.
Id. at 1 5. Agent Hernandez responded that the Department of State had revoked Mr. Khalil’s green
card,’ too, and that he would be brought in front of an immigration judge and hung up the phone.
Id.

The agents then handcuffed Mr. Khalil and brought him outside where there were multiple
vehicles waiting. Mr. Khalil’s wife asked for the names of the agents, their contact information,
and how to reach them to follow up on her husband’s detention, but they only advised her that Mr.

Khalil would be taken to 26 Federal Plaza (in Manhattan), and otherwise refused to speak with

3 Counsel is unaware of any provision in law that would allow the Department of State to rescind or revoke
lawful permanent resident status granted by U.S. Citizenship & Immigration Services.
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her. Id. at { 6. They left her no business card or any information at all as to how to find out where
her husband was to be taken, on what grounds, or who she can contact. Id. at { 7.

D. The Habeas Corpus Petition Filed in this Court Challenging the Legality of
Detention

Under the law of this Circuit, it would be unconstitutional for Respondents to have imposed
punitive immigration consequences on Mr. Khalil, such as detention and removal, as they appear
to have done, in retaliation for Mr. Khalil’s constitutionally protected speech and advocacy. See
Ragbir v. Homan, 923 F.3d 53, 78 (2d Cir. 2019), cert. granted, judgment vacated on other grounds
sub nom. Pham v. Ragbir, 141 S. Ct. 227 (2020). Counsel filed the instant habeas corpus petition
on Mr. Khalil’s behalf on March 9, 2025, at 4:41 a.m. ECF No. 1. The urgently-filed petition
challenged his detention as unlawful and sought an order from this Court for his release. The
petition lodged jurisdiction with this Court.* On March 9, 2025, at 4:29 a.m., counsel checked the
ICE online detainee locator, which indicated that Mr. Khalil was in New York. Id. at § 10. At 8:30
a.m., counsel once again checked the ICE online detainee locator, which indicated that Mr. Khalil
was still in New York. Id.

After multiple emails to ICE to attempt to reach Mr. Khalil, at 1:47 p.m., counsel was
informed that Mr. Khalil was in the process of being transferred to a detention facility within the
New Orleans ERO Field Office. Id. at { 12. Counsel reached out to the U.S. Attorney’s Office for
the Southern District of New York, who confirmed that Mr. Khalil was en route to Louisiana. Id.
at 1 13. Counsel requested Mr. Khalil’s immediate return, but was told that ICE would not consent
to his return absent a court order. When Mr. Khalil’s counsel attempted to schedule a telephone

call with Mr. Khalil—a process that typically occurs the same day or the next day here in New

4 Mr. Khalil’s habeas corpus petition was filed urgently and counsel plan to amend it in due time. The instant
motion is respectfully submitted without prejudice to Mr. Khalil’s ability to amend the underlying petition seeking
relief from his unlawful detention as needed.

6

Add.122



Casset:25-8018 93D dstimenDde@memate: 1FHed @341ORted: PAjet 262533

York—authorities in the Louisiana ICE detention facility offered a date ten days away. Counsel
access appears significantly inferior to what would be available to Mr. Khalil if he were in this
district, which further supports the relief requested herein.

Thus, despite obviously being on notice that Mr. Khalil’s habeas petition challenged the
legality of Respondents’ retaliatory detention of Mr. Khalil, Respondents nevertheless attempted
to disrupt the course of this litigation, and of Mr. Khalil’s access to his counsel, by sending him

into detention a thousand miles away.

ARGUMENT

l. THE COURT SHOULD ORDER RESPONDENTS TO RETURN PETITIONER TO
THIS DISTRICT SO HE CAN LITIGATE HIS PENDING HABEAS CASE

A The Court Enjoys Broad Authority to Issue an Injunction

The All Writs Act (“AWA”) provides federal courts with a powerful tool to preserve the
integrity of their jurisdiction to adjudicate claims before them. See 28 U.S.C. § 1651(a)
(authorizing federal courts to “issue all writs necessary or appropriate in aid of their respective
jurisdictions and agreeable to the usages and principles of law”); TBG v. Bendis, 36 F.3d 916, 925
(10th Cir. 1994). The Act encompasses a federal court’s power to “maintain the status quo by
injunction pending review of an agency’s action through the prescribed statutory channels,” F.T.C.
v. Dean Foods Co., 384 U.S. 597, 604 (1966), and courts have found that the Act should be broadly
construed to “achieve all rational ends of law,” California v. M&P Investments, 46 F. App’x 876,
878 (9th Cir. 2002) (quoting Adams v. United States, 317 U.S. 269, 273 (1942)).

Whereas a traditional preliminary injunction requires a party to state a claim and show
injury to the moving party, an injunction based on the AWA requires only that a party identify a
threat to the integrity of an ongoing or prospective court proceeding, or of a past order or judgment.

Klay, 376 F.3d at 1097 (a court may enjoin almost any conduct “which, left unchecked, would
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have . . . the practical effect of diminishing the court’s power to bring the litigation to a natural
conclusion”). Thus, to issue an injunction pursuant to the AWA, this Court need not find that there
is a likelihood of success on the merits of the underlying claims. See Arctic Zero, Inc. v. Aspen
Hills, Inc., No. 17-CV-00459-AJB-JMA, 2018 WL 2018115, at *5 (S.D. Cal. May 1, 2018)
(distinguishing AWA injunction from traditional preliminary injunction). Rather, it is sufficient
for the Court to find that a party has identified a threat to the integrity of or “natural conclusion”
of an ongoing proceeding such as the instant habeas action.

Courts likewise retain comparable, inherent equitable authority to enjoin transfers pending
a habeas petition, see 28 U.S.C. § 2243 (habeas courts authorized to order relief “as law and justice
require”), and courts regularly exercise that authority. See, e.g., Mem. Op. & Order, Perez Parra
v. Catro, No. 24-cv-912 (D.N.M. Feb. 9, 2025) (granting TRO preventing transfer of detained
immigrant to U.S. military base at Guantinamo Bay, Cuba) (“Considering the uncertainty
surrounding jurisdiction, the Court determines it is necessary to enjoin the transfer of Petitioners
to Guantanamo Bay. At this time, the Court cannot say that without this injunction it would not be
jurisdictionally deprived to preside over the original writ of habeas corpus should petitioners be
transferred. Thus, an injunction is necessary to achieve the ends of justice entrusted to this Court.”);
see also, e.g., Order, Westley v. Harper, No. 2:25-cv-00229 (E.D. La. Feb. 2, 2025), ECF No. 7;
Santos Garcia v. Wolf, No. 1:20-cv-821 (LMB/JFA), 2020 WL 4668189 (E.D. Va. Aug. 11, 2020);
Order, Campbell v. U.S. Immigr. & Customs Enf’t, No. 1:20-cv-22999-MGC (S.D. Fl. July 26,
2020), ECF No. 13; Order, Sillah v. Barr, No. 19-cv-1747 (S.D.N.Y. Feb. 25, 2019), ECF No. 3;
see also Zepeda Rivas v. Davis, 504 F. Supp. 3d 1060, 1077 (N.D. Cal. 2020); Dorce v. Wolf, No.

20-CV-11306, 2020 WL 7264869 (D. Mass. Dec. 10, 2020).
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B. The Court Should Order Respondents to Return Petitioner to this District

Mr. Khalil in no way suggests or concedes that this Court would not continue to have
jurisdiction over his pending claims under controlling law. See Ex parte Endo, 323 U.S. 283, 306
(1944) (affirming that district court retained jurisdiction over habeas corpus petition despite
Petitioner’s transfer to different site). Nor, for the purposes of the limited relief sought herein, does
the Court need to address that question (or the merits of the underlying habeas petition).
Nevertheless, Respondents in this pending action have chosen to attempt to interfere with the
jurisdiction of this Court over pending proceedings challenging the very legality of Mr. Khalil’s
detention, and to undermine Mr. Khalil’s ability to access his immigration counsel, his counsel of
record in his pending habeas, and his pregnant wife. Respondents’ seemingly retaliatory decision
to undermine the natural course of these proceedings is all the more troubling given that his habeas
petition itself challenged his detention as an unconstitutional form of government retaliation for
his constitutionally protected, peaceful advocacy. Notably, the adjudication of the retaliatory
immigration detention would be heard in a jurisdiction which has ruled such retaliatory detentions
state a viable_constitutional claim. Ragbir v. Homan, 923 F.3d 53 (2d Cir. 2019). The Court need
not accept such brazen interference with its role in assessing the legality of government action.

This Court has explicitly relied upon the AWA to enjoin proceedings commenced after the
Court’s assertion of jurisdiction in order to prevent even a risk that a respondent’s actions will
diminish the Court’s capacity to adjudicate claims before it. In Michael v. INS, 48 F.3d 657, 664
(2d Cir. 1995), after the government moved a habeas appellant to the Fifth Circuit, the court of
appeals observed that the petitioner “specifically invoked this Court’s jurisdiction via an appeal of
his habeas petition,” and demonstrated “his desire to have this Court review his deportation

appeal.” Thus, given that the court’s jurisdiction “[was] at issue and at risk,” the court ordered the
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petitioner returned to its jurisdiction under the AWA “in order to safeguard the court’s appellate
jurisdiction” and preserve its ability to hear subsequent appeals by petitioner.

Moreover, just last month, a district court issued an order under the AWA enjoining the
government from transferring three immigration detainees to Guantdnamo Bay, Cuba, given the
potential loss of access to counsel and the mere possibility that the government would question the
ongoing jurisdiction of the court. Perez-Parra v. Castro, No. 24-cv-00912, Dkt. 47 (“Mem. Op.
and Order”) (D.N.M. Feb. 9, 2025) (granting injunction under AWA and court’s inherent authority
as “necessary to achieve the ends of justice entrusted to this Court™).

Other courts have done the same. See Kurnaz v. Bush, No. 04-cv-1135, 2005 WL 839542,
*1-2 (D.D.C. Apr. 12, 2005) (enjoining Defense Department from transferring Guantanamo
detainee with pending habeas petition, absent notice, outside jurisdiction of court); SEC v. Vision
Communs., 315 U.S. App. D.C. 384, 74 F.3d 287, 291 (D.C. Cir. 1996) (All Writs Act “empowers a
district court to issue injunctions to protect its jurisdiction”); Abu Ali v. Ashcroft, 350 F. Supp. 2d 28,
54 (D.D.C. 2004) (federal courts “may and should take such action as will defeat attempts to
wrongfully deprive parties” of their right to sue in federal court) (internal citation omitted); Lindstrom
v. Graber, 203 F.3d 470, 474-76 (7th Cir. 2000) (All Writs Act permits court to stay extradition
pending appeal of habeas corpus petition). At a minimum, the AWA authorizes the Court to ensure
that the litigant is not put in a worse legal position by virtue of the transfer. See Al Otro Lado v.
McAleenan, 423 F. Supp. 3d 848, 874-78 (S.D. Cal. 2019) (enjoining application of Trump
administration “transit ban” which would categorically bar consideration of class members’
asylum claims who would only be subject to that categorical ban because of the alleged unlawful
delays created by the government and subject to adjudication before the court); N.Y. Tel. Co., 434

U.S. at 173 (holding that AWA allows a federal court to “avail itself of all auxiliary writs as aids
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in the performance of its duties, when the use of such historic aids is calculated in its sound
judgment to achieve the ends of justice entrusted to it”).

In seeming retaliation for a habeas corpus challenge to the very legality of an already
retaliatory detention, Respondents knowingly and intentionally sought to interfere both with the
Court’s ability to exercise its jurisdiction over this habeas petition and with Mr. Khalil’s ability to
access this Court and his counsel, including his immigration counsel. Rather than bring Mr. Khalil
before this Court—“that you have the body” as the latin phrase is commonly translated—
Respondents have done the exact opposite, transporting him a thousand miles away from the Court
hearing his habeas corpus petition. The All Writs Act and the Court’s inherent equitable powers
provide this Court ample authority to issue the modest relief sought herein: to restore the status
quo ante so as to preserve the Court’s unfettered ability to exercise its jurisdiction over Mr. Khalil’s
pending habeas petition, until the litigation completes its natural course. This modest relief is all
the more appropriate given the absence of any meaningful and undue prejudice to Respondents. In
sum, this Court should not permit the executive to so cavalierly disrupt its ongoing ability to review

a case that was properly brought before it.

CONCLUSION

For the foregoing reasons, Petitioner respectfully requests that the Court issue an order
under the All Writs Act and/or the Court’s inherent equitable authority to reverse Petitioner’s

transfer and return him to New York and to the status quo at the commencement of this litigation.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Mahmoud Khalil,
Petitioner,

Civil Action No. 25-cv-1935
William P. JOYCE, in his official capacity as
Acting Field Office Director, New York City
Field Office, U.S. Immigration & Customs
Enforcement, et al.,

Respondents.

DECLARATION OF AMY E. GREER

I, Amy E. Greer, under penalty of perjury, declare as follows:

1. I am an attorney with Dratel & Lewis, a law firm that specializes in criminal defense
in New York. I have been representing Mahmoud Khalil in his disciplinary cases at Columbia
University since November 2024.

2. Mahmoud has been experiencing a profound doxing' campaign for over two
months related to his First Amendment protected activities in support of Palestinian human
rights. The harassment was so pervasive that Mahmoud emailed the Columbia University
administration repeatedly asking for support.

3. At 6:46 AM on Friday, March 7, 2025, Mahmoud wrote to Interim President
Katrina Armstrong at Columbia University describing the vicious and dehumanizing doxing

campaign against him — including people falsely labeling him a terrorist threat and calling for his

! Doxing includes instances of individuals’ addresses, pictures, and other personal information being
shared online for the purpose of harassment by those who disagree with their opinions.
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deportation. He closed the email by saying he was not able to sleep fearing U.S. Immigration and
Customs Enforcement (“ICE”), or other dangerous individuals would target him and his family
and urging Interim President Armstrong to provide legal support and other protections.

4, At 8:26 PM on Saturday, March 8, 2025, Mahmoud called me and said he was
surrounded by people claiming to be from the U.S. Department of Homeland Security (“DHS”) at
his Columbia-owned apartment and that they were going to arrest him. An agent told Mahmoud
to give him the phone and identified himself to me as special agent Elvin Hernandez. Agent
Hernandez told me he was an agent with DHS, but I do not recall whether he specified what branch.
I asked why DHS was detaining Mahmoud and whether they had a warrant. Agent Hernandez said
they had an administrative warrant. I asked the basis of the warrant, and he said the U.S.
Department of State revoked Mahmoud’s student visa.

5. When I told Agent Hernandez that Mahmoud does not have a student visa because
he is a green card holder and permanent resident in the U.S., he said DHS revoked the green card,
too. I explained to Agent Hernandez that Mahmoud is entitled to due process as a green card holder
before his green card can be revoked and he responded that Mahmoud would have the chance to
go before an immigration judge. When I began to ask more questions about what grounds they
would have to put Mahmoud in immigration proceedings, Agent Hernandez started to grumble at
me. [ asked him to show me, Mahmoud, or his wife the warrant and he hung up on me.

6. A couple of minutes passed and around 8:34 PM Mahmoud’s wife called using
Mahmoud’s phone. I was talking to a partner at my firm so we both joined the call. We could hear
everything happening. Mahmoud’s wife was also narrating everything. DHS agents handcuffed
Mahmoud. His wife asked do you have a warrant, but the DHS agents did not respond.

Mahmoud’s wife asked the agents where they were taking him and again, they did not answer
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her. She continued to follow them and narrate what was happening and explained to me that there
were more agents and cars outside, but nobody would tell her what was happening.

7. DHS agents put Mahmoud in an unmarked vehicle. Finally, one agent told his wife
that they were taking him to 26 Federal Plaza. The agent did not take my information as
Mahmoud’s lawyer or leave any information about who we should contact about his case.

8. I called an immigration attorney to figure out next steps and the partner at my firm
helped me draft a letter that I emailed to a generic ICE email stating that Mahmoud is represented
by council and invoking his right to remain silent.

0. I worked all night to draft a habeas petition for Mahmoud. The petition was filed at
4:40 AM on March 9, 2025, in the Southern District of New York. At the time of filing the petition,
we had every reason to believe that Mahmoud was detained in New York because of what the
DHS agent told his wife and the ICE Online Detainee Locator System?.

10. I originally checked the ICE locator around 10 PM on Saturday, March 8" and
Mahmoud was not in the system. I checked again at 1:35 AM on Sunday, March 9™ and it said he
was in custody in New York and to call the field office. I checked again at 4:29 AM on Sunday,
March 9" and it said the same thing. I checked again at 8:30 AM on Sunday, March 9" and
Mahmoud was still listed as being detained in New York.

11. Sometime after 9 AM on Sunday, the ICE locator changed to say that Mahmoud
was detained in Elizabeth, New Jersey. Around 11:20 AM, Mahmoud’s wife notified my colleague
that she went to the Elizabeth Detention Center and was told that Mahmoud was not showing up
in the system. The person she spoke to at the facility said even if he was brought in, they would

not be able to see him in the system for 24 hours.

2 https://locator.ice.gov/odls/#/search.
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12.  An immigration attorney contacted ICE on Sunday, March 9" after filing the
habeas. At 1:47 PM, ICE stated in an email that Mahmoud was en route to being transferred to a
different facility. They said he would arrive late Sunday evening and his case will fall under the
New Orleans ERO Field Office.

13.  Around 3:10 PM the same attorney sent an email to the Assistant United States
Attorneys (“AUSA”) assigned to Mahmoud’s habeas case. An AUSA wrote back quickly saying
they would reach out to ICE contacts and asked for a copy of Mahmoud’s green card which we
sent. Around 4:22 PM we received an email from an AUSA saying ICE knows Mahmoud is a
lawful permanent resident and that he was already en route to Louisiana. The same AUSA
responded around 5:18 PM saying that based on information and belief Mahmoud is deportable.
The AUSA then dropped off the email chain and told us he was conflicted out of the case.

14. I received press outreach around 8 PM on Sunday saying that Mahmoud was in
Louisiana. I confirmed this morning around 7:30 AM on the ICE online locator and Mahmoud was
listed as being detained at the Central Louisiana ICE Processing Center (“CLIPC”) in Jena,
Louisiana.

15. Mahmoud’s wife called me at 9:36 AM and informed me that he had called her,
and they were able to talk for the first time since Mahmoud was taken into custody. Mahmoud
then called me at 10:17 AM and confirmed he is in Jena, Louisiana before our call got cut off.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.

Executed this 10" day of March, 2025 in Baltimore, MD. %\4 A\

AMY GREER
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Mahmoud KHALIL,
Petitioner,
Case No. 25-cv-01935
V.
Donald J. TRUMP, in his official capacity as AMENDED
President of the United States; William P. JOYCE, PETITION FOR
in his official capacity as Acting Field Office WRIT OF HABEAS CORPUS
Director of New York, Immigration and Customs AND COMPLAINT

Enforcement; Caleb VITELLO, Acting Director,
U.S. Immigration and Customs Enforcement; Kristi
NOEM, in her official capacity as Secretary of the
United States Department of Homeland Security;
Marco RUBIO, in his official capacity as Secretary of
State; and Pamela BONDI, in her official capacity
as Attorney General, U.S. Department of Justice,

Respondents.

INTRODUCTION

1. This case concerns the government’s targeted, retaliatory detention and
attempted removal of a student protestor because of his constitutionally protected speech.
Petitioner Mahmoud Khalil is Palestinian, a lawful permanent resident of the United
States, and a recent graduate student at Columbia University. Over the last year and a
half, Mr. Khalil has been a mediator, an active participant in, and at times the public face
of, student protests on Columbia’s campus related to Israel’s military campaign in Gaza.
The Trump administration has made no secret of its opposition to those protests and has
repeatedly threatened to weaponize immigration law to punish noncitizens who have

participated.
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2. On or before March 8, 2025, Respondents adopted a policy (“the Policy™)
to retaliate against and punish noncitizens like Mr. Khalil for their participation in
protests concerning Israel’s military campaign in Gaza. Under the Policy, Respondent
Marco Rubio, the Secretary of State, would make determinations that the protestors’
presence or activities in the United States would have potentially serious foreign policy
consequences for the United States and would compromise a compelling United States
foreign policy interest. These determinations would then permit the Department of
Homeland Security to seek to detain and deport the protestors.

3. Pursuant to the Policy, Respondent Rubio, the Secretary of State,
purportedly made such a determination as to Mr. Khalil (the “Rubio Determination”).
Secretary Rubio made this determination based on Mr. Khalil’s lawful activity protected
by the First Amendment: his participation in protests and his statements regarding
Palestine and Israel.

4. Neither Secretary Rubio nor any other government official has alleged
that Mr. Khalil has committed any crime or, indeed, broken any law whatsoever.

5. Pursuant to the Rubio Determination, the Department of Homeland
Security decided to arrest Mr. Khalil, detain him, and place him in removal proceedings.
On the evening of March 8, 2025, agents from the Department of Homeland Security
(“DHS”) arrested Mr. Khalil with no prior notice at his home and initiated proceedings
to remove him from this country. After repeatedly transferring him across jurisdictions,
the government ultimately detained Mr. Khalil in Louisiana, a thousand miles from his
attorneys and his wife, who is a U.S. citizen and due to give birth next month.

6. During his arrest, the agents stated first that Mr. Khalil’s “student visa”

2
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was being “revoked.” After learning that he was in fact a lawful permanent resident, they
instead stated that status was being “revoked” too.

7. It later came to light that the Department of Homeland Security was
charging Mr. Khalil with being removable based on Section 237(a)(4)(C)(i) of the
Immigration and Nationality Act (the “Foreign Policy Ground”) and the Rubio
Determination.

8. The Rubio Determination and the government’s subsequent actions,
including its ongoing detention of Mr. Khalil in rural Louisiana, isolating him from his
wife, community, and legal team, are plainly intended as retaliation and punishment for
Mr. Khalil’s protected speech and intended to silence, or at the very least restrict and
chill, his speech now and in the future, all in violation of the First Amendment. Indeed,
contemporaneous and subsequent statements by administration officials expressly
characterize the invocation of this rarely used provision as punishment for Mr. Khalil’s
lawful and protected speech. The Rubio Determination and Mr. Khalil’s unjustified
detention also violate his due process rights. Finally, the government’s unlawful Policy
of targeting noncitizens for removal based on protected speech is arbitrary and capricious
and contrary to law in violation of the Administrative Procedure Act, and viewpoint
discriminatory in violation of the First Amendment. Accordingly, this Court should
vacate the Rubio Determination and the Policy, order Mr. Khalil’s immediate release,

and set aside the government’s unlawful policy.

PARTIES
0. Petitioner Mahmoud Khalil is a Palestinian, born in a refugee camp in

Syria, who holds Algerian citizenship. He is married to a U.S. Citizen, a soon-to-be
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father, a lawful permanent resident of the United States with no criminal history, and a
Palestinian human rights activist on Columbia University’s campus. In May 2025, he
will graduate with a master’s degree in public administration from the Columbia
University's School of International and Public Affairs (“SIPA”), where he has been a
student since January 2023. Mr. Khalil and his wife, who is eight months pregnant, live
in Columbia’s residential housing in New York City.

10. Respondent Donald J. Trump is named in his official capacity as the
President of the United States. In this capacity, he is responsible for the policies and
actions of the executive branch, including the Department of State and Department of
Homeland Security. Respondent Trump’s address is the White House, 1600
Pennsylvania Ave. NW, Washington, D.C. 20500.

11. Respondent William P. Joyce is named in his official capacity as the
Acting Field Office Director of the New York Field Office for Immigration and Customs
Enforcement (“ICE”) within the United States Department of Homeland Security. In this
capacity, he is responsible for the administration of immigration laws and the execution
of detention and removal determinations and is a custodian of Petitioner. Respondent
Joyce’s address is New York ICE Field Office, 26 Federal Plaza, New York, New York
10278.

12. Respondent Caleb Vitello is the Acting Director of ICE. As the Senior
Official Performing the Duties of the Director of ICE, he is responsible for the
administration and enforcement of the immigration laws of the United States; routinely
transacts business in the Southern District of New York; is legally responsible for

pursuing any effort to remove the Petitioner; and as such is a custodian of the Petitioner.
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His address is ICE, Office of the Principal Legal Advisor, 500 12th St. SW, Mail Stop
5900, Washington, DC 20536-5900.

13. Respondent Kristi Noem is named in her official capacity as the
Secretary of Homeland Security in the United States Department of Homeland Security.
In this capacity, she is responsible for the administration of the immigration laws
pursuant to Section 103(a) of the INA, 8 U.S.C. § 1103(a) (2007); routinely transacts
business in the Southern District of New York; is legally responsible for pursuing any
effort to detain and remove the Petitioner; and as such is a custodian of the Petitioner.
Respondent Noem’s address is U.S. Department of Homeland Security, Office of the
General Counsel, 2707 Martin Luther King Jr. Ave. SE, Washington, DC 20528-0485.

14. Respondent Marco Rubio is named in his official capacity as the United
States Secretary of State. In this capacity, among other things, he has the authority to
determine, based on “reasonable” grounds, that the “presence or activities” of a
noncitizen “would have serious adverse foreign policy consequences for the United
States.” Following such a determination, DHS may initiate removal proceedings under 8
U.S.C. § 1227(a)(4)(C)(1) (INA § 237(a)(4)(C)(1).) In addition to his legal responsibilities
under Section 237(a)(4)(C)(1), he routinely transacts business in the Southern District of
New York and as such is a custodian of the Petitioner. His address is United States
Department of State, 2201 C Street, NW, Washington, D.C. 20520.

15. Respondent Pamela Bondi is Attorney General of the United States. In
this capacity, she routinely transacts business in the Southern District of New York; is
responsible for the administration of the immigration laws pursuant to Section 103(a) of

the INA, 8 U.S.C. § 1103(g) (2007); and as such is a custodian of the Petitioner.
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Respondent Bondi’s address is U.S. Department of Justice, 950 Pennsylvania Avenue,

NW, Washington, DC 20530- 0001.

JURISDICTION & VENUE

16. The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331,
28 U.S.C. § 2241, Article I, § 9, cl. 2 (the Suspension Clause) and Article III of the U.S.
Constitution, the Administrative Procedure Act, 5 U.S.C. § 701 et seq.; and 28 U.S.C. §
2201 (Declaratory Judgment).

17. An actual and justiciable controversy exists between the parties under
28 U.S.C. § 2201, and this Court has authority to grant declaratory and injunctive relief.
Id. §§ 2201, 2202. The Court has additional remedial authority under the All Writs Act,

28 U.S.C. § 1651.

18.  Venue is proper in the Southern District of New York Under 28 U.S.C. §
2241 and 28 U.S.C. § 1391. Petitioner is detained at the direction of Mr. Joyce, and a
substantial part of the events giving rise to the claims and relevant facts occurred within
this district. Moreover, according to the federal government’s official records at the time
of filing, Mr. Khalil was detained at 26 Federal Plaza at the time this habeas was initiated.
The New York Field Office and Respondent Joyce directed Mr. Khalil’s arrest and
detention in New York, New York; told his counsel that he was being taken to 26 Federal
Plaza in New York, New York; and entered his location on the ICE detainee locator as
being in New York, New York. At the time of filing, the detainee locator stated that Mr.
Khalil was held in New York, New York, information upon which his counsel reasonably

relied to identify his location. To the extent the New York Field Office and Respondent
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Joyce moved Mr. Khalil across state lines to New Jersey for a transitory period of time
shortly before his habeas was filed, the New York Field Office prevented Mr. Khalil from
communicating that information to his counsel in bad faith. Moreover, the New York
Field Office then brought Mr. Khalil back across state lines to New York before then

transferring him, after the filing of the instant petition, to Louisiana.

FACTS
Mpr. Khalil’s Background

19.  Petitioner Mahmoud Khalil is Palestinian, but he grew up in a Palestinian
refugee camp in Syria because his grandparents were forcibly removed from their
ancestral home in Tiberias, Palestine. When war broke out in Syria, his family was again
displaced and are now dispersed throughout Europe and West Asia.

20. Mr. Khalil entered the United States on a student visa in or around
December 2022 to pursue a Master’s degree in Public Administration from the Columbia
University’s School of International and Public Affairs (“SIPA”). Mr. Khalil completed

his program in December 2024, and has an anticipated graduation date of May 2025.

21. Mr. Khalil became a Lawful Permanent Resident in 2024. Mr. Khalil and
his wife, a U.S. citizen, are expecting their first child next month, in April 2025.
Together, they live in an apartment building owned and operated by Columbia
University.
Mpr. Khalil’s Student Activism and Speech on Matters of Public Concern

22.  As a Palestinian, Mr. Khalil has felt compelled to be an outspoken

7
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advocate for Palestinian human rights and, since October 2023, has spoken repeatedly
about Israel’s military operation in Gaza. Mr. Khalil has called Israel’s actions in Gaza
a genocide and criticized Columbia University for, in his view, financing and in other
ways facilitating such violence. Mr. Khalil is committed to peaceful protest and being
a voice for his people.

23. That commitment has taken on many forms. For example, in April 2023,
Mr. Khalil became co-president of the Palestine Working Group at the School of
International and Public Affairs (SIPA), where he helped organize educational events and
lectures on Palestine. In the fall of 2023, Mr. Khalil became president of the Palestinian
Student Society at Columbia (DAR), which “serves to engage with and celebrate
Palestinian culture, history, and identity.”

24. Additionally, Mr. Khalil has acted as a mediator and negotiator,
facilitating dialogue between Columbia University’s administration and its students. In
this role, Mr. Khalil has advocated for his peers to be treated humanely and fairly by
the university, while helping to ensure student safety and the smooth functioning of the
university. For example, in the Spring of 2024, Mr. Khalil facilitated negotiations
between members of the Gaza Solidarity Encampment! and the university
administration. Indeed, Mr. Khalil was approached to take on this role because of his
prior work at a British Embassy overseas, an internship with the United Nations in New
York, as well his established relationships with the university administration.

25. Mr. Khalil stated in a CNN interview in Spring of 2024 that “as a

I See Isha Banerjee, Timeline of the Gaza Solidarity Encampment, Columbia Spectator (May 2,
2024), available at https://www.columbiaspectator.com/news/2024/05/02/timeline-the-gaza-
solidarity-encampment/.
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Palestinian student, I believe that the liberation of the Palestinian people and the Jewish
people are intertwined and go hand-by-hand and you cannot achieve one without the
other.” Mr. Khalil also explained that the student movement “is a movement for social
justice and freedom and equality for everyone.”?

26. Mr. Khalil’s prominence as an outspoken student activist, along with
Columbia University’s position as a national focal point of student protests against
Israel’s military campaign in Gaza over the past year and a half, has propelled Mr.
Khalil into the public eye. His visibility has been further amplified through his
continued participation in interviews with national and international media outlets,
including the BBC and CNN, as well as local press conferences.

27. Mr. Khalil’s speech regarding international law, the obligations that the
U.S. and Columbia University have under that law, the human rights of the Palestinian
people, and related matters is speech protected by the First Amendment, including
because it is speech on matters of public concern and is political speech at the core of
the protection of the First Amendment.

28. Like many student activists advocating for Palestinian rights, Mr. Khalil
has endured immense scrutiny and personal attacks by private actors, including doxing
and harassment. But until recently, he understood that because of the First Amendment,
the government would not be able to retaliate against or punish him for his speech, or

silence him by locking him up or banishing him from the country, even if powerful

2 Chelsea Bailey, Who is Mahmoud Khalil? Palestinian activist detained by ICE over Columbia
University protests, CNN (March 11, 2025), available at.
https://www.cnn.com/2025/03/1 1/us/mahmoud-khalil-columbia-ice-green-card-hnk/index.html.
Chelsea Bailey, Who is Mahmoud Khalil? Palestinian activist detained by ICE over Columbia
University protests, CNN, available at: https://www.cnn.com/2025/03/11/us/mahmoud-khalil-
columbia-ice-green-card-hnk/index.html.
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government officials disagreed with what he had to say.

The Federal Government’s Hostile Campaign Against Palestinian Rights Advocacy:
A Concerted Effort to Silence Protected Political Speech

29. In the fall of 2023, students from diverse racial, ethnic, religious, and
socioeconomic backgrounds—including Mr. Khalil—began to mobilize on their
campuses, many criticizing what they characterized as their universities’ and the United
States government’s unwavering support for Israel’s policies. These protests included
Jewish students who sought to convey the message that such policies were “not in our
name.” In response, opponents of these students’ messages—including President
Donald J. Trump—frequently characterized peaceful protest and any speech in favor
of Palestinian rights as inherently supportive of Hamas and antisemitic. For example,
in several instances, he President Trump described a Jewish lawmaker who had
criticized Israeli Prime Minister Benjamin Netanyahu as “a proud member of Hamas”
and “a Palestinian,” using “Palestinian” as a slur.?

30.  During his campaign for re-election, President Trump repeatedly vowed to
revoke the visas of international students engaged in pro-Palestinian protests or who
publicly criticized Israel’s actions.

31.  For example, at a rally in Las Vegas on October 28, 2023, Trump pledged

to “terminate the visas of all of those Hamas sympathizers, and we’ll get them off our

3 Niha Masih, Trump draws condemnation for using ‘Palestinian’ as a slur against Schumer,
Washington Post (March 13, 2025), https://www.washingtonpost.com/politics/2025/03/13/trump-
schumer-palestinian-slur/. Indeed, in his first term, President Trump also issued Executive Order
13899, titled “Combating Anti-Semitism,” which, among other things, adopted a definition of
antisemitism that includes plainly protected criticism of Israel and its policies. See 84 Fed. Reg.
68779 (Dec. 11, 2019) (including as an example of antisemitism “drawing comparisons of
contemporary Israeli policy to that of the Nazis”).
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college campuses, out of our cities, and get them the hell out of our country.”*

32. While the Gaza Solidarity encampments at college campuses took place in
the Spring of 2024, Trump promised campaign donors that he would deport pro-
Palestinian student demonstrators to get them to “behave.” Upon information and belief,
at a round table event in New York, he stated, “One thing I do is, any student that protests,
I throw them out of the country. You know, there are a lot of foreign students. As soon as
they hear that, they’re going to behave.”>

33. Similarly, in a social media post on his official X account on October 15,
2023, then-Senator Marco Rubio, referring to ongoing student protests in support of
Palestinians, stated the U.S. should “cancel the visa of every foreign national out there

supporting Hamas and get them out of America.”®

President Trump Issues Executive Orders to Target Speech of Noncitizen Protestors
34.  Shortly after assuming office on January 20, 2025, President Trump
signed two executive orders aimed at fulfilling the above campaign promises: Executive
Order 14161, titled “Protecting the United States from Foreign Terrorists and other
National Security and Public Safety Threats,” signed on January 20, 2025, and Executive

Order 14188, titled “Additional Measures to Combat Anti-Semitism,” signed on January

4 Andrea Shalal and Susan Heavey, Trump administration to cancel student visas of pro-

Palestinian protesters, Reuters (Jan. 29, 2025), available at:
https://www.reuters.com/world/us/trump-administration-cancel-student-visas-all-hamas-
sympathizers-white-house-2025-01-29/.29, 2025), available at:

https://www.reuters.com/world/us/trump-administration-cancel-student-visas-all-hamas-
sympathizers-white-house-2025-01-29/

> Trump told donors he will crush pro-Palestinian protestors, Washington Post, available at:
https://www.washingtonpost.com/politics/2024/05/27/trump-isracl-gaza-policy-donors/.

¢ Twitter, available at: https://x.com/marcorubio/status/1713652113098539120. In the CNN
interview he included as part of the same post, then-Senator Rubio stated that “people marching
at universities” were “supporters of Hamas” and “need to go.”
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29, 2025.

35. Executive Order 14161 states that it is the United States’ policy to
“protect its citizens” from noncitizens who ‘“espouse hateful ideology.” It further
articulates the administration’s desire to target noncitizens who “advocate for, aid, or
support designated foreign terrorists and other threats to our national security,” those who
hold “hateful” views, and those who “bear hostile attitudes toward [America’s] citizens,
culture, government, institutions, or founding principles.” The order’s broad framing of
“hostile attitudes” towards the American government could encompass any form of
political dissent, including Palestinian rights advocacy.

36. Executive Order 14188 states that, in order to “combat campus anti-
Semitism,” the administration will target for investigation “post-October 7, 2023, campus
anti-Semitism.” The order adopts a definition of antisemitism that includes constitutionally
protected criticism of the Israeli government and its policies.” In a fact sheet accompanying
Executive Order 14188, the White House described the measure as “forceful and
unprecedented,” specifically targeting “leftist, anti-American colleges and universities.” It
framed the order as a “promise” to “deport Hamas sympathizers and revoke student visas,”
sending a clear message to all “resident aliens who participated in pro-jihadist protests”

that the federal government “will find you... and deport you.”

The Government Responds to Groups Identifying Noncitizen Protestors for
Deportation By Adopting the Unlawful Policy

37. Inresponse to these Executive Orders and as part of an escalating attack

7 See supra note 3 (describing definitions adopted in Executive Order 13899, titled “Combating
Anti-Semitism,” 84 Fed. Reg. 68779 (Dec. 11, 2019), and reaffirmed in Executive Order 14188).
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on the core political speech at issue, prominent groups at Columbia University opposed
to Palestinian rights protests began publicizing names of individuals they wanted the
government to deport. Specifically, these groups compiled lists of students who had
engaged in Palestine-related advocacy and, upon information and belief, submitted these

lists to ICE’s tip line.®

38. For example, Betar USA—a self-described “Zionist activist
organization”®—has published lists of Columbia student protestors, urging ICE to deport
them under the executive orders. In a statement to a media outlet, Betar stated that it had
“already submitted names of hundreds of terror supporters to the Trump

administration.”!'°

39. Betar identified Mr. Khalil, specifically, as one of its targets for
deportation, including him on their “deport list.” On January 29, the organization posted
on social media that ICE is “aware of his home address and whereabouts” and confirmed

that they “have provided all his information to multiple contacts.”!!

40. Media reports in March of this year described widespread fear of

retaliation for pro-Palestine speech among noncitizen students, noting that the executive

8 https://theintercept.com/2025/02/15/columbia-alumni-israel-whatsapp-deport-gaza-protesters/

? https://betarus.org/; https:/www.middleeasteye.net/explainers/betar-who-is-far-right-jewish-
american-group-blood-gaza

10 Nicholas Liu, 4 pro-Israel group says it gave the Trump administration a list of students to
deport, Salon.com (Jan. 31, 2025), available at https://www.salon.com/2025/01/31/pledged-to-
deport-pro-palestine--and-a-pro-israel-group-has-already-made-a-list/.
https://x.com/Betar USA/status/1884796686020550930. This social media post falsely accused
Mr. Khalil of saying inflammatory statements. See id. See also https://zeteo.com/p/scoop-emails-
show-mahmoud-khalil-ask-columbia-protection-ice
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orders “already appear to be chilling political activism.”!?

41.  Then, the week beginning Monday, March 3, 2025, ICE was spotted on
Columbia’s campus, increasing fears and further chilling students’ ability to speak freely.

42. That same week, pro-Israel activists reportedly met with members of
Congress as well as Secretary of State Rubio, specifically seeking Mr. Khalil’s
deportation. '3

43.  On March 7, 2025, Mr. Khalil emailed the Columbia University interim
president writing that, “I haven’t been able to sleep, fearing that ICE or a dangerous
individual might come to my home.”'*

44.  On or before March 8, 2025, Respondents adopted the Policy by which
they would retaliate against and punish noncitizens like Mr. Khalil for their participation
in protests concerning Israel’s military campaign in Gaza. Under the Policy, Respondent
Rubio, the Secretary of State, would make determinations that the protestors’ presence or
activities in the United States would have potentially serious foreign policy consequences
for the United States and would compromise a compelling United States foreign policy
interest. These determinations would then permit the Department of Homeland Security

to seek to detain and deport the protestors

DHS Arrests Mr. Khalil as a First Implementation of the Policy and a “Blueprint” for
Future Investigations and Deportations of Prominent Student Activists

45.  On the evening of March 8, 2025, at approximately 8:30 p.m., Mr.

12 https://www.npr.org/2025/03/03/nx-s1-5307187/trump-executive-order-visa-pro-palestinian-

foreign-students-protests-hamas-hezbollah-israel
13 https://forward.com/news/703018/mahmoud-khalil-columbia-cuad-ice/
14 https://zeteo.com/p/scoop-emails-show-mahmoud-khalil-ask-columbia-protection-ice
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Khalil and his wife were returning to their apartment from an Iftar'® dinner at a friend’s

home.

46.  When Mr. Khalil and his wife arrived at their apartment building, two
individuals in plain clothes followed them into the lobby of the apartment building, which

is owned and operated by Columbia University.

47.  The individuals approached Mr. Khalil and asked, “Are you Mahmoud
Khalil?” When Mr. Khalil answered in the affirmative, the men identified themselves as
being with the Department of Homeland Security (“DHS”’) and announced that they had
to take Mr. Khalil into custody. Mr. Khalil heard them announce on a radio, “he’s here,”
at which point Mr. Khalil noticed two other individuals approach from inside of the
building. Based on their location, they would have required a key or otherwise been given

permission to enter the building.

48.  Mr. Khalil asked whether the agents had a warrant and they said that they
had one on the phone and that they would show it to him. However, the agents never
showed him a warrant. Mr. Khalil asked why they were here and they asserted that Mr.
Khalil’s visa was revoked. Mr. Khalil explained that he has a green card. At this point,
the agents were creating a barrier between Mr. Khalil and his wife. The agents threatened

Mr. Khalil’s wife that she would also be arrested if she did not comply.

49.  Mr. Khalil called his attorney, Amy Greer. Attorney Greer spoke with an

agent who identified himself as Special Agent Elvin Hernandez. Agent Hernandez stated

15 Iftar is the name of the evening meal eaten at sunset by Muslims to break their fast during the
holy month of Ramadan.
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they had an administrative warrant and that Mr. Khalil’s student visa had been revoked
by the U.S. Department of State and therefore they were detaining him. Despite several
requests by Mr. Khalil to see the warrant, the agents never showed him the administrative

warrant.

50. Mr. Khalil’s wife then went to the apartment to retrieve Mr. Khalil’s
immigration documents. She saw another individual in plain clothes on their floor of the

apartment building holding a radio.

51. Attorney Greer advised Agent Hernandez that Mr. Khalil is a lawful
permanent resident and has the right to due process. Agent Hernandez responded that the
Department of State had revoked Mr. Khalil’s green card, too, and that he would be
brought in front of an immigration judge. Agent Hernandez stated that he would be taking
Mr. Khalil to 26 Federal Plaza, the location of the ICE Field Office in Manhattan, New
York. When Attorney Greer began to ask more questions, Agent Hernandez hung up on
her. When Mr. Khalil requested to call her back, Agent Hernandez refused to allow Mr.

Khalil to speak to his attorney again.

52.  Mr. Khalil’s wife presented the DHS agents with documents confirming
Mr. Khalil’s status as a lawful permanent resident, handing them to an agent who was
speaking on the phone. The agent looked confused when he saw the documents and said,
“He has a green card” to the individual with whom he was on the phone. Mr. Khalil’s

wife heard the agent repeat that they were being ordered to bring Mr. Khalil in anyway.

53. The agents then handcuffed Mr. Khalil and brought him outside where
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there were multiple unmarked vehicles waiting. Mr. Khalil’s wife asked for the names of
the agents, their contact information, and how to reach them to follow up on her husband’s
detention, but they only advised her that Mr. Khalil would be taken to 26 Federal Plaza
and otherwise refused to speak with her. They left her no business card or any information
at all as to how to find out where her husband would be taken, on what grounds, or who
she could contact.

54.  The night of the arrest, Attorney Greer checked the ICE Detainee Locator
(“ICE Locator”) several times to confirm her client’s location. She first checked the
locator at 10:00 p.m. on Saturday, March 8th and found that Mr. Khalil was not yet listed
in the system. She checked again at 1:35 a.m. on Sunday, March 9th, and saw that Mr.
Khalil was listed as being in custody in New York. The ICE Locator entry also included
an instruction to contact the New York field office. At 4:29 a.m. on Sunday, March 9,
Attorney Greer checked the locator once more, and the information remained the same.
Shortly thereafter, at around 4:40 a.m. on Sunday, March 9", Attorney Greer filed the
original habeas corpus petition in in this case (ECF 2) in the Southern District of New
York, based on information and belief that ICE was still holding Mr. Khalil at 26 Federal
Plaza. During this time, Mr. Khalil made continuous requests to contact his attorney,
including when agents asked him to sign several documents, but he was repeatedly

denied.

55.  The next morning, around 8:30 a.m. on Sunday, March 9, the ICE locator

indicated that Mr. Khalil was still in New York. Sometime after 9 a.m. on Sunday, the

16 Daylight Saving time began on March 9, meaning that clocks moved forward from 1:59am to
3am over the course of these events.
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ICE locator changed to say that Mahmoud was detained in Elizabeth, New Jersey, at the
Elizabeth Contract Detention Facility, a detention center privately owned and operated
by the corporation CoreCivic. At 9:29 am, Mr. Khalil’s immigration attorney attempted
to call the Elizabeth facility twice, but no one answered. Around 11:20 a.m., Mahmoud’s
wife went to the Elizabeth Detention Center to see him, but she was told that Mahmoud

was not showing up in the system.

56. At 1:47 p.m. on Sunday, March 9, after counsel had submitted a G-28 and
sent a 1:22 p.m. email to ICE asking to be connected with him immediately, ICE
responded by email informing that Mr. Khalil was in the process of being transferred to a
detention facility within the New Orleans ERO Field Office, over 1,000 miles away.!”
Counsel emailed the U.S. Attorney’s Office for the Southern District of New York, which
confirmed that Mr. Khalil was en route to Louisiana. Counsel requested Mr. Khalil’s
immediate return, but was told that ICE would not consent to his return absent a court
order. When Mr. Khalil’s counsel attempted to schedule a telephone call with Mr.
Khalil—a process that typically occurs the same day or the next day in New York—

authorities in the Louisiana ICE detention facility offered a date ten days away.

57.  Mr. Khalil’s wife, who is 8-months pregnant, is unable to travel to
Louisiana to see Mr. Khalil.

Mpr. Khalil’s Experience being Transferred Repeatedly and in Detention in Louisiana

58.  While at 26 Federal Plaza on the night of March 8, the ICE agents took Mr.

17 According to the copy of the NTA that Mr. Khalil’s Counsel received on March 11, ICE was
already preparing to transfer Mr. Khalil to the Central Louisiana ICE Processing Center while he
was still detained at 26 Federal Plaza a few hours after his arrest.
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Khalil’s biometrics. As they did so, Mr. Khalil saw an agent approach Agent Hernandez
and say, “the White House is requesting an update.”

59.  Mr. Khalil was subsequently presented with several documents and asked
to sign them, including a Notice to Appear (“NTA”) for removal proceedings and a
Custody Determination document. Mr. Khalil reviewed the NTA and Custody
Determination and, because he did not fully understand the implications of signing them,
he requested to speak with his lawyer before doing so. The ICE agent denied his request,
prompting Mr. Khalil to refuse to sign.

60. The copy of the NTA states “YOU ARE ORDERED to appear before the
immigration judge of the United States Department of Justice at: 830 Pinehill Rd, Jena,
LA, 71342, LASALLE DETENTION FACILITY on March 27, 2025 at 8:30 AM to
show why you should not be removed from the United States based on the charges set
forth above.” The copy is dated March 9, 2025, timestamped at 12:40 a.m., and signed by
Supervisory Special Agent Timothy Moran at 26 Federal Plaza, New York, NY.

61. At some point in the night, Mr. Khalil was transported in handcuffs and
shackles to Elizabeth Detention Center in New Jersey (“Elizabeth’) but was not allowed to
take his belongings—his shoes, jacket, and belt—with him. When Mr. Khalil asked about
his belongings, he was told that he would be coming back to 26 Federal Plaza tomorrow,
but that he could not spend the night there.

62. While at Elizabeth, Mr. Khalil again requested to speak with his lawyer, to
which the officers responded that he would be allowed to do so after he was processed. Mr.
Khalil spent the night in the cold waiting room for processing. Mr. Khalil requested a

blanket but was denied. The next morning, as Mr. Khalil reached the front of the line to be
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processed, he was informed that processing would not be completed because ICE was
coming from New York to transport him.

63. Around 12 p.m., ICE officers—one of whom Mr. Khalil believes he
recognized from the night before at 26 Federal Plaza—handcuffed and shackled Mr. Khalil
and placed him in a van. The van had Mr. Khalil’s belongings inside that were kept in 26
Federal Plaza. Mr. Khalil was told he was then going to JFK without further clarification.

64. At JFK, he was transferred to other government agents. None of the
agents identified themselves or provided their badge information. At one point, Mr.
Khalil noticed one of the agents received a text message instructing not to let his escort,
Mr. Khalil, use his phone.

65. Mr. Khalil took an American Airlines flight from JFK around 2:45 p.m.
to Dallas, Texas. During that flight, Mr. Khalil saw one of the officers receive a text
message that instructed him not to let Mr. Khalil have a phone call.

66. Mr. Khalil arrived in Dallas, Texas around 5:30 p.m. and remained there
until 9:30 p.m., at which time he was placed on another American Airlines flight—this
time to Alexandria, Louisiana.

67. Mr. Khalil arrived in in Alexandria, Louisiana around 1:00 a.m. on
Monday March 10. Upon his arrival, he saw between about four to five agents waiting for
him. He was again shackled and placed in handcuffs. He was then placed in an ICE car,
driven for about a minute, and then placed in a police car. The agents drove him to Jena,

Louisiana.

68. Throughout this process, Mr. Khalil felt as though he was being

kidnapped. He was reminded of prior experience fleeing arbitrary detention in Syria and
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forced disappearance of his friends in Syria in 2013. It was shortly after this that Mr.
Khalil left Syria.
69. At no time throughout this process did any of the agents identify

themselves.

70.  Mr. Khalil then arrived at the Louisiana Detention Facility, where he was
processed again. During his initial medical examination in Elizabeth, Mr. Khalil notified
agents that he has an ulcer and needs to take his medication for it every day. Despite this,
he was not given access to his medication until Tuesday evening. He sleeps in a bunker
without a pillow or blanket. He continues to worry about the wellbeing of 8-month
pregnant wife and what will happen to them. He’s also very concerned about missing the
birth of his first child. In fact, Mr. Khalil turned down job offers that would have required
him to miss the birth of his child. Throughout his wife’s pregnancy, Mr. Khalil has been

present for her doctor appointments.

71. Mr. Khalil also recently secured a coveted job position after four months
of searching, and was scheduled to start this role in April of this year. In addition to fearing
the loss of his expected salary, Mr. Khalil and his wife planned to obtain medical
insurance through this role in order to cover health care costs, including for the birth and
care of their expected child. Mr. Khalil continues to worry about the loss of income and
health care, especially so close to the expected birth of his child.

72. It is very important to Mr. Khalil to be able to continue his protected
political speech, advocating and protesting for the rights of Palestinians—both

domestically and abroad. Indeed, Mr. Khalil was recently invited to go to Copenhagen to
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attend the premiere of a documentary in which he is featured and to speak on the panel

after the premiere.

The Government Confirms that Mr. Khalil was Targeted for Deportation Because of
His Protected Political Speech, in the First Implementation of their Policy

73. On March 9, President Trump issued a statement on Truth Social
applauding ICE for arresting Mr. Khalil, whom he described as a “Radical Foreign Pro-
Hamas Student on the campus of Columbia University.” The President warned that Mr.
Khalil’s arrest was “the first of many to come,” declaring that his administration would not
tolerate “students at Columbia and other universities across the country who have engaged
in pro-terrorist, anti-Semitic, anti-American activity,” while promising to “find, apprehend,
and deport these terrorist sympathizers from our country.”!®

74.  The White House reposted President Trump’s statement on the social
media platform X, accompanied by a mug-style graphic featuring an image of Mr. Khalil.
Surrounding the photo were the words “ARRESTED BY ICE ON MARCH 9, 2025 and
“LED ACTIVITIES ALIGNED TO HAMAS.” The White House caption included the
phrase “SHALOM, MAHMOUD” before quoting the President’s statement.

75.  Secretary of State Marco Rubio stated, “We will be revoking the visas
and/or green cards of Hamas supporters in America so they can be deported.”?’

76.  The following day, the Department of Homeland Security issued a

statement through its social media account, X, confirming Mr. Khalil’s arrest by ICE was

18 https://truthsocial.com/@realDonald Trump/posts/114139222625284782
19 https://x.com/WhiteHouse/status/1899151926777749618
20 https://x.com/marcorubio/status/1898858967532441945
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carried out “in support of President Trump’s executive orders prohibiting anti-Semitism,
and in coordination with the Department of State.” The statement also accused Mr. Khalil
of having “led activities aligned to Hamas, a designated terrorist organization” and asserted
that both “ICE and the Department of State are committed to enforcing President Trump’s
executive orders and to protecting U.S. national security.”?!

77. In a statement to The Free Press on March 10, a White House official stated
that Mr. Khalil was a ‘threat to the foreign policy and national security interests of the
United States’ and that the federal government’s “basis” for targeting Mr. Khalil was being
used “as a blueprint for investigations against other students.”??

78. On March 11, in response to an inquiry from the NY Times regarding Mr.
Khalil’s arrest, a spokesperson for the administration reportedly stated that “United States’
foreign policy includes combating antisemitism across the globe and that Mr. Khalil’s
residency in the nation undermines that policy objective.”??

79. At a White House Press Briefing on March 11, Press Secretary Karoline
Leavitt responded to questions about the arrest, asserting that the Secretary of State has
“the right to revoke a green card or a visa for individuals who serve or are adversarial to
the foreign policy and national security interest” and accusing Mr. Khalil of “siding with
224

terrorists.

80. In a press conference regarding this case on March 12, 2025, Secretary of

2https://x.com/DHSgov/status/1898908955675357314;
https://www.columbiaspectator.com/news/2025/03/10/department-of-homeland-security-
confirms-arrest-of-palestinian-activist-mahmoud-khalil-sipa-24/

22 https://www.thefp.com/p/the-ice-detention-of-a-columbia-student

23 https://archive.ph/rD4sk#selection-1147.0-1159.428

2 https://www.c-span.org/program/white-house-event/white-house-daily-briefing/657022
(timestamp 10:16)
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State Rubio stated, “if you tell us that you are in favor of a group like this [Hamas], and if
you tell us . . . I intend to come to your country as a student, and rile up all kinds of anti-
Jewish . . . anti-Semitic activities,” and “if you end up having a green card . . . we’re going
to kick you out.”?

81. On March 13, 2025, when asked to justify the government’s actions, Troy
Edgar, the Deputy Secretary of DHS, did not dispute that Mr. Khalil had not broken any
laws and instead asserted that he was “agitating and supporting Hamas” by “put[ting]
himself in the middle of the process of basically pro-Palestinian activity.” When asked
directly if “any criticism of the Israeli government [is] a deportable offense,” if “any
criticism of the United States [is] a deportable offense,” if “any criticism of the government

[is] a deportable offense,” and if “protesting [is] a deportable offense,” Deputy Secretary

Edgar did not dispute any of those statements. 2

DHS Invokes the INA’s Foreign Policy Ground against Mr. Khalil, in violation of the
INA and the Constitution

82.  Mr. Khalil's counsel did not receive DHS’s asserted legal basis for his
arrest and detention until the afternoon of Tuesday, March 11, pursuant to an agreement
with counsel for the government. His NTA states “the Secretary of State has determined
that your presence or activities in the United States would have serious adverse foreign
policy consequences for the United States.” Citing Section 237(a)(4)(C)(i) of the
Immigration and Nationality Act (the Foreign Policy Ground), the NTA further states “the

Secretary of State has reasonable ground to believe that your presence or activities in the

25 http://state.gov/secretary-of-state-marco-rubio-remarks-to-press/
26 NPR, Morning Edition (March 13, 2025), available at https://www.npr.org/2025/03/13/nx-s1-
5326015/mahmoud-khalil-deportation-arrests-trump.
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United States would have potentially serious adverse foreign policy consequences for the

United States.”

83. The Rubio Determination was exclusively motivated by Mr. Khalil’s
lawful, constitutionally-protected past, current, or expected beliefs, statements, or
associations. Public statements by government officials, up to and including the President
and Secretary of State, establish that Respondents are punishing, detaining, and
attempting to silence Mr. Khalil because of his constitutionally-protected past, current, or

expected beliefs, statements, or associations.

84. The Foreign Policy Bar expressly prohibits the Secretary of State from
issuing a policy to exclude or condition entry based on a noncitizen’s “past, current, or
expected beliefs, statements, or associations, if such beliefs, statements, or associations
would be lawful within the United States,” unless the Secretary personally certifies to
Congress that admitting the individual would compromise a compelling U.S. foreign
policy interest. See id. (citing INA § 212(a)(3)(C)(ii1)). Upon information and belief,
Secretary Marco Rubio has not provided any certifications regarding a determination
under the Foreign Policy Ground concerning Mr. Khalil to the chairs of the House Foreign
Affairs, Senate Foreign Relations, and House and Senate Judiciary Committees, as

required by 8 U.S.C. § 1182(a)(3)(C)(iv).

85.  Nor could he. Legislative history reveals that Congress intended to limit
the Executive’s authority to exclude noncitizens based on their speech or beliefs. When
the Moynihan Amendment was passed in 1987, the Senate Committee warned that “[f]or

many years, the United States has embarrassed itself by excluding prominent foreigners
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from visiting the United States solely because of their political beliefs.” The amendment
was intended “to take away the executive branch’s authority to deny visas to foreigners
solely because of the foreigner’s political beliefs or because of his anticipated speech in
the United States,” while affirming “the principles of the First Amendment.” (S. Rep. No.

100-75 at 11, 100th Cong., 1st Sess. (1987), reprinted in 133 Cong. Rec. S2326 (1987)).

86.  Congress further evinced its intent to restrict the Executive’s ability to
exclude foreign speakers by asserting that such exclusions should not be based solely on
“the possible content of an alien’s speech in this country,” that the Secretary’s authority
to determine that entry would compromise foreign policy interests should be used
“sparingly and not merely because there is a likelihood that an alien will make critical
remarks about the United States or its policies,” and that the “compelling foreign policy
interest” standard should be applied strictly. (H.R. Conf. Rep. No. 101-955, 101st Cong.,

2nd Sess. (1990), reprinted in 1990 U.S.C.C.A.N. 6784, 6794).

87. In the decades since the Foreign Policy Ground was enacted, it appears to
have been rarely invoked and reserved for cases involving high-ranking government
officials or an alleged terrorist removable on other grounds and subject to high-profile
prosecutions in their country of origin. It does not appear to have ever been applied to any

person for engaging in First Amendment protected speech.

CLAIMS FOR RELIEF
FIRST CLAIM
Violation of the First Amendment to the United States Constitution
88.  Petitioner repeats and re-alleges the allegations contained in the preceding
26
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paragraphs of this Complaint-Petition as if fully set forth herein. The First Amendment to
the United States Constitution provides in part that “Congress shall make no law . . .
abridging the freedom of speech . . . or the right of the people . . . to petition the Government
for a redress of grievances.” U.S. Const. Amend. I. The First Amendment protects past,
present, and future speech, including speech by noncitizens.

89. The Rubio Determination and Policy Mr. Khalil’s targeting, arrest,

transfer, and ongoing detention violate the First Amendment because they:

. retaliate against and punish Mr. Khalil for his past protected speech;
. prevent him from speaking now (through detention);
. attempt to chill (through past punishment and ongoing threat) or prevent

(through eventual removal) his future speech in the United States;

. deprive audiences of his present and future speech on matters of public
concern; and

. chill other individuals from expressing views sympathetic to Palestinians.

90. These speech-related consequences are not side effects of an action with
some other purpose; they are, instead, the point of the Determination and the government’s
subsequent actions against Mr. Khalil and are, in government officials’ own telling, the
result of their disagreement with his protected speech and the viewpoint it expresses.

SECOND CLAIM

Violation of the Due Process Clause of the Fifth Amendment to the
United States Constitution

91. Petitioner repeats and re-alleges the allegations contained in the
preceding paragraphs of this Complaint-Petition as if fully set forth herein.

92. The Constitution establishes due process rights for “all ‘persons’
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within the United States, including [noncitizens], whether their presence here is
lawful, unlawful, temporary, or permanent.” Black v. Decker, 103 F.4th 133, 143 (2d
Cir. 2024) (quoting Zadvydas v. Davis, 533 U.S. 678, 693 (2001)).

93. The government’s detention of Mr. Khalil is wholly unjustified. See
Black, F.4th at 157 (collecting cases stating that “[w]here an individual’s liberty is at
stake, the Supreme Court has consistently required the government to justify
continued detention by clear and convincing evidence.”). The government has not
demonstrated that Mr. Khalil-—a husband to a U.S. citizen, soon-to-be father to a U.S.
citizen, and lawful permanent resident with no criminal history—needs to be detained.
See Zadvydas, 533 U.S. at 690 (finding immigration detention must further the twin
goals of (1) ensuring the noncitizen’s appearance during removal proceedings and (2)
preventing danger to the community). There is no credible argument that Mr. Khalil
cannot be safely released back to his family.

94, Moreover, Mr. Khalil’s detention is punitive as it bears no “reasonable
relation” to any legitimate government purpose. Zadvydas, 533 U.S. at 690 (finding
immigration detention is civil and thus ostensibly “nonpunitive in purpose and
effect”). The sole basis of his detention—the Foreign Policy Ground and the Rubio
Determination—are unlawful for the reasons discussed supra. Here, there is every
indication that his “detention is not to facilitate deportation, or to protect against risk
of flight or dangerousness, but to incarcerate for other reasons.” Demore v. Kim, 538
U.S. 510, 532-33 (2003) (Kennedy, J., concurring).

95. The Policy and the Rubio Determination also violate Mr. Khalil’s

right to due process. The government’s policy of Foreign Policy Ground making such

28
Add.160



C&ase: Z5R00993RidiEmemottinerfPdge: Iikd 0B/ALE Filed:Fox@4/90%33

determinations concerning people like Mr. Khalil—lawful permanent residents, living
peacefully in the country who engage in speech advocating for Palestinian rights—is
unconstitutionally vague.

THIRD CLAIM
Violation of the Administrative Procedure Act and the Accardi Doctrine

96.  Petitioner repeats and re-alleges the allegations contained in the
preceding paragraphs of this Complaint-Petition as if fully set forth herein. The
government has adopted a policy of targeting noncitizens for removal based on First
Amendment protected speech advocating for Palestinian rights. This policy is arbitrary
and capricious, an abuse of discretion, contrary to constitutional right, contrary to law,
and in excess of statutory jurisdiction. 5 U.S.C.A. § 706 (2)(A), (B), (C), and violates
the Accardi doctrine and federal agencies’ own rules, see Accardi v. Shaughnessy, 347
U.S. 260 (1954). In addition, the Secretary of State’s determination that Mr. Khalil’s
“presence or activities would potentially have serious adverse foreign policy
consequences for the United States” and “would compromise a compelling United
States foreign policy interest” is arbitrary and capricious, an abuse of discretion,
contrary to constitutional right, contrary to law, and in excess of statutory jurisdiction.

5U.S.C.A. § 706 (2)(A), (B), (C).

FOURTH CLAIM

Release on Bail Pending Adjudication
97. Petitioner repeats and re-alleges the allegations contained in the
preceding paragraphs of this Complaint-Petition as if fully set forth herein.

98. This Court has the “inherent authority” to grant bail to habeas petitioners

29
Add.161



C&ase: Z5R00993RidiEmemottinerfPdge: 16iGd 0B/AE Filed:Fox@4HR0%B3

like Mr. Khalil. See Mapp v. Reno, 241 F.3d 221, 230 (2d Cir. 2001) (holding that federal
courts have inherent authority to set bail pending the adjudication of a habeas petition
when the petition has raised substantial claims and extraordinary circumstances “make
the grant of bail necessary to make the habeas remedy effective”). In considering a
petitioner’s fitness for bail, courts assess (1) “whether the petition raises substantial
claims” and (2) “whether extraordinary circumstances exist that make the grant of bail
necessary to make the remedy effective.” Elkimya v. Dep’t of Homeland Sec., 484 F.3d
151, 154 (2d Cir. 2007) (cleaned up).

99. This petition raises numerous substantial constitutional and statutory
claims challenging Mr. Khalil’s retaliatory detention. As for the second factor,
extraordinary circumstances exist here that make Mr. Khalil’s release necessary to make
the remedy effective. As long as Mr. Khalil remains in ICE custody, he will be prevented
from speaking freely and openly—instead, his speech is severely curtailed and controlled
by DHS. And it is effectively impossible for him to speak to the broader public at all. His
detention is also preventing him from adequately litigating his removal proceedings,
which the government has chosen to justify only in the press. Moreover, Mr. Khalil’s
wife is eight months pregnant with their first child. Not only is she unable to visit him
where ICE has chosen to detain him, in Louisiana, but his continued detention prevents
him from caring for her at a critical time and will cause him to miss the birth of his first
child. See, e.g., S.N.C. v. Sessions, No. 18-CV-7680,2018 WL 6175902, at *6 (S.D.N.Y.
Nov. 26, 2018) (ordering immediate release of petitioner pending consideration of her
claim that her abrupt deportation would violate her due process right to an opportunity to

be heard on her application and in order to care for her children).
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PRAYER FOR RELIEF

WHEREFORE, Petitioner respectfully requests that this Court:

1) Assume jurisdiction over this matter;

2) Vacate and set aside Respondents’ unlawful Policy of targeting noncitizens
for removal based on First Amendment protected speech advocating for

Palestinian rights;

3) Vacate and set aside the Rubio Determination,;
4) Enjoin Respondents from transferring the Petitioner from the jurisdiction
of this

District pending these proceedings;

5) Order the immediate release of Petitioner pending these proceedings;
6) Order the release of Petitioner;
7) Declare that Respondents’ actions to arrest and detain Petitioner violate the

First Amendment and the Due Process Clause of the Fifth Amendment;

8) Award reasonable attorneys’ fees and costs for this action; and

9) Grant such further relief as the Court deems just and proper.

Dated: March 13, 2025
New York, New York

/s/ Amy Belsher

Amy Belsher

Robert Hodgson

Veronica Salama

Molly Biklen

New York Civil Liberties Union
Foundation

125 Broad Street, 19th Floor
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New York, N.Y. 10004
Tel: (212) 607-3300
abelsher@nvyclu.org

Counsel for Petitioner

Omar Jadwat

Noor Zafar

Sidra Mahfooz*

Brian Hauss

Brett Max Kaufman

Esha Bhandari

Vera Eidelman

Tyler Takemoto*
American Civil Liberties Union Foundation
125 Broad Street, Floor 18
New York, NY 10004
ojadwat@aclu.org

*Application for admission pro hac vice forthcoming

CLEAR PROJECT
MAIN STREET LEGAL SERVICES, INC.

Ramzi Kassem

Naz Ahmad

Shezza Abboushi Dallal
CUNY School of Law

2 Court Square

Long Island City, NY 11101
(718) 340-4558
ramzi.kassem(@law.cuny.edu
naz.ahmad@law.cuny.edu
shezza.dallal@law.cuny.edu
CENTER FOR CONSTITUTIONAL RIGHTS

Baher Azmy

Samah Sisay

Diala Shamas

666 Broadway, 7th Floor
New York, NY 10012
(212) 614-6436
bazmy(@ccrjustice.org
ssisay(@ccrjustice.org
dshamas(@ccrjustice.org
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DRATEL & LEWIS

Amy E. Greer

29 Broadway, Suite 1412

New York, NY 10006
Phone:(212)732-8805

Fax: (212) 571-3792

Email: agreer@dratellewis.com
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MAHMOUD KHALIL

PRESIDENT UNITED STATES OF AMERICA; DIRECTOR NEW

YORK FIELD OFFICE IMMIGRATION AND CUSTOMS ENFORCEMENT;
WARDEN ELIZABETH CONTRACT DETENTION FACILITY; DIRECTOR
UNITED STATES IMMIGRATION AND CUSTOMS ENFORCEMENT;
SECRETARY UNITED STATES DEPARTMENT OF HOMELAND
SECURITY; SECRETARY UNITED STATES DEPARTMENT OF STATE;

ATTORNEY GENERAL UNITED STATES OF AMERICA,
Petitioners
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OFFICE OF THE CLERK

PATRICIA S. DODSZUWEIT Unitep States Court oF APPEALS
FOR THE THIRD CIRCUIT
CLERK 21400 UNITED STATES COURTHOUSE

601 MARKET STREET
PHILADELPHIA, PA 19106-1790

Website: www.ca3.uscourts.gov

April 15, 2025

Farrin R. Anello, Esq.

American Civil Liberties Union of New Jersey
P.O. Box 32159

Newark, NJ 07102

Baher A. Azmy, Esq.

Center for Constitutional Rights
666 Broadway

7th Floor

New York, NY 10012

Joshua L. Dratel, Esq.
Dratel & Lewis

29 Broadway

Suite 1412

New York, NY 10006

Jeanne LoCicero, Esq.

American Civil Liberties Union of New Jersey
P.O. Box 32159

Newark, NJ 07102

Dhruman Y. Sampat, Esq.

United States Department of Justice
Office of Immigration Litigation
P.O. Box 878

Ben Franklin Station

Washington, DC 20044

RE: Mahmoud Khalil v. President United States of America, et al
Case Number: 25-8019
District Court Case Number: 2:25-cv-01963

TELEPHONE
215-597-2995
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PACER account holders are required to promptly inform the PACER Service Center of
any contact information changes. In order to not delay providing notice to attorneys or pro
se public filers, your information, including address, phone number and/or email address,
may have been updated in the Third Circuit database. Changes at the local level will not be
reflected at PACER. Public filers are encouraged to review their information on file with
PACER and update if necessary.

To All Parties:

The Clerk has received a petition for leave to appeal filed by Warden Elizabeth Contract
Detention Facility, Director New York Field Office Immigration and Customs
Enforcement, Director United States Immigration and Customs Enforcement, Secretary
United States Department of State, President United States of America, Attorney General
United States of America, Secretary United States Department of Homeland Security,
docketed at No. 25-8019. All inquiries should be directed to your Case Manager in writing or by
calling the Clerk's Office at 215-597-2995. This Court's rules, forms, and case information are
available on our website at http://www.ca3.uscourts.gov.

Counsel for Petitioner

As counsel for Petitioner(s), you must file:

1. Application for Admission (if applicable);

2. Appearance Form; and,

3. Disclosure Statement (except governmental entities), if not included in petition.
These forms must be filed within fourteen (14) days of the date of this letter.

Should the Court grant the petition for leave to appeal, additional forms and the appellate portion
of the filing and docketing fee will be required.

All responses must be accompanied by an Appearance Form and Disclosure Statement. The
petition and any response(s) will be forwarded to the Court for disposition. The parties will be
advised when an order is entered by the Court.

Parties who do not intend to participate in the petition must notify the Court in writing.

Very truly yours,
Patricia S. Dodszuweit, Clerk

By: s/ Kirsi
Case Manager
267-299-4911

cc: HonorableMichael E. Farbiarz
Melissa E. Rhoads, Clerk
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